
2022 WICPA TAX CONFERENCE
YOUR SOURCE FOR KEY UPDATES & INSIGHTS ON TIMELY ISSUES

THURSDAY, NOV. 3 & FRIDAY, NOV. 4
BROOKFIELD CONFERENCE CENTER
& WICPA CPE LIVESTREAM



2022 WICPA TAX CONFERENCE

  BE SURE TO WATCH YOUR EMAIL FOR THE CONFERENCE EVALUATION TO LET US KNOW HOW THE CONFERENCE WAS!

THURSDAY, NOV. 3 | BROOKFIELD CONFERENCE CENTER | BROOKFIELD

7 – 8 a.m.
Registration & Networking
Celebration Atrium

8 – 8:15 a.m.
Welcome & Opening Remarks 
Connect B

8:15 – 9:45 a.m.
GENERAL SESSION
Federal Tax Update Part 1
Connect B

9:45 – 10 a.m. 
Networking Break 
Celebration Atrium

10 – 11:30 a.m. 
GENERAL SESSION
Federal Tax Update Part 2
Connect B

11:30 a.m. – 12:45 p.m.
Networking Lunch 
Collaborate

12:45 – 1:45 p.m. 
BREAKOUT SESSIONS
Cryptocurrency Taxes: Implications, 
Planning & Strategies 
Connect B

SMLLC to Partnership & Back: 
Accounting for Rev. Rul. 99-5 & 
99-6 Transactions 
Connect C1

1:45 – 2 p.m.  
Networking Break 
Celebration Atrium

2 – 3 p.m. 
GENERAL SESSION
IRS Update 
Connect B

3 – 3:10 p.m.   
Networking Break 
Celebration Atrium

CONFERENCE AT  A GL ANCE

3:10 – 4 p.m.
BREAKOUT SESSIONS
Corporate Transparency Act
Connect C2

Section 1202: Understanding the 
Often Overlooked Gain Exclusion  
 Connect B

Employee Retention Credit: Do Your 
Clients Have a Refund Available?  
Connect C1

4 – 4:10 p.m.
Networking Break 
Celebration Atrium

4:10 – 5 p.m. 
GENERAL SESSION
Hot Tax Practice Procedure & 
Ethical Issues 
Connect B

5 – 6:30 p.m.
Networking Social 
Celebration Atrium



  BE SURE TO WATCH YOUR EMAIL FOR THE CONFERENCE EVALUATION TO LET US KNOW HOW THE CONFERENCE WAS!

2022 WICPA TAX CONFERENCE

FRIDAY, NOV. 4 | BROOKFIELD CONFERENCE CENTER | BROOKFIELD

7 – 8 a.m.
Registration & Networking
Celebration Atrium

8 – 8:15 a.m.
Welcome & Opening Remarks 
Connect Ballroom

8:15 – 9:20 a.m.
GENERAL SESSION
Wisconsin Tax Update
Connect B

9:20 – 9:40 a.m.
Networking Break 
Celebration Atrium

9:40 – 10:40 a.m.
GENERAL SESSION
Wisconsin Department of Revenue 
Update 
Connect B

10:40 – 11 a.m.
Networking Break 
Celebration Atrium

11 a.m. – 12 p.m.
BREAKOUT SESSIONS
 International Tax Issues for the 
General Practitioner 
Connect C2

Remote Sellers Tax Update & 
Physical Presence: Is It Still Relevant?
Connect C1

Medicare Planning
Connect B

12 – 1 p.m.  
Networking Lunch 
Collaborate

1 – 2 p.m.
BREAKOUT SESSIONS
M&A Teamwork: The CPA, 
Investment Banker & Attorney
Connect C2

Family Offices Large, Medium & 
Small  
Connect C1

Schedules K-2 & K-3: What 
Taxpayers Need to Know  
Connect B

2 – 2:15 p.m.
Networking Break 
Celebration Atrium

2:15 – 3:45 p.m.
GENERAL SESSION
The SECURE Act Regulations: IRAs 
After Death
Connect B

3:45 p.m. 
Closing Remarks & Raffle Drawings 
Connect B

CONFERENCE AT  A GL ANCE
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Get started with CPACharge today
cpacharge.com/wicpa

866-327-0321

Client Invoice
#0123-A

TOTAL: $3,000.00

Your Client

**** **** **** 9995 ***

PAY CPA

22% increase in cash flow with online payments  
 

65% of consumers prefer to pay electronically 
 

62% of bills sent online are paid in 24 hours

CPACharge is a registered agent of Synovus Bank, Columbus, 
GA., and Fifth Third Bank, N.A., Cincinnati, OH.

AffiniPay customers experienced 22% increase on average in 
revenue per firm using online billing solutions

Trusted by accounting industry professionals nationwide, 
CPACharge is a simple, web-based solution that allows 
you to securely accept client credit and eCheck payments 
from anywhere. 

– Cantor Forensic Accounting, PLLC

CPACharge has made it easy and inexpensive 
to accept payments via credit card. I’m getting 
paid faster, and clients are able to pay their bills 
with no hassles.

+
Member 
Benefit 
Provider



EPSA IS PROUD TO BE A SPONSOR OF

THE R&D TAX CREDIT

COMPLIMENTARY
FEASIBILITY & EVALUATION

OPTIMIZED
CALCULATION & SUBSTANTIATION

STREAMLINED
PROCESS & COMMUNICATION

TAKE ADVANTAGE OF

HELPING
INNOVATIVE COMPANIES 
& CPA FIRMS

EPSA . (215) 709 3245 . jquast@epsa.com



 FUTURE-PROOF YOUR CPA FIRM

PracticeERP.com

Technology Built By CPAs for CPAs

LEARN MORE AT OUR SITE

Accurate Reporting
Dashboards with Real-Time Data 
One True Source for Data
Save Time & Increase Production
Streamline Processes and Communication

Benefits of an ERP:



RESEARCH AND
DEVELOPMENT TAX CREDITS

TRANSFER PRICING

GREEN BUILDING TAX INCENTIVES
(45L & 179D)

COST SEGREGATION FOR
BUILDINGS AND IMPROVEMENTS

EMPLOYEE RETENTION TAX
CREDIT

Services Overview

BOOK A MEETING WITH KBKG
AND ENTER OUR RAFFLE FOR 
A CHANCE TO WIN A $100
AMAZON GIFT CARD!

For more information,
visit www.kbkg.com or

contact us at (877) 525-4462.

KBKG IS EXHIBITING!

VISIT US AT OUR TABLE
WICPA FALL TAX CONFERENCE

NOVEMBER 3-4, 2022

KYLE ERNSBERGER

ROBERT VANDEVEIRE



Member FDIC
With local decision-making and experienced bankers, 
you can count on us as a highly capitalized community 

bank to be your partner in business growth. 

 Commercial & Industrial (C&I) Loans  

 Treasury Management & Payment Solutions 

 Commercial Real Estate  

northshorebank.com/business  |  262-797-3349

Member FDIC

100 Years and Counting - 

Local, Loved, and
Community-Focused 



NOW WITH 

OPTIONAL 
CYBER

COMPLETE
BUSINESS
PROTECTION

LOOKING FOR PROFESSIONAL LIABILITY COVERAGE?  
OUR PLUS PROTECTION PLAN IS THE ANSWER. 

Here’s why.

•  Highly Rated Carrier: AXA XL is rated (A+) by A.M. Best 
—one of the highest ratings you can earn. 

•  Stacking Deductible Waivers: Get up to $50,000 of your  
deductible waived through early resolution, settlement  
through arbitration/mediation, and/or the use of an  
engagement letter. Those are real savings!

•  Integrated Team: Sales, underwriting, and retention are all  
under one roof for faster turnarounds to save you time.

•  Customer Satisfaction: We’re proud to have a renewal rate of over 90%.*

Plus, ask about additional commercial coverage. We’re a full-service brokerage  
and can handle all of your insurance needs.

 

221078-PLA-WICPA-PAD

CONTACT AN INSURANCE SPECIALIST AND LEARN MORE TODAY!     

800.619.1914  |  pearlinsurance.com/WICPA

AXA XL is a division of AXA Group providing products and services through our four business groups: 
AXA XL Insurance, AXA XL Reinsurance, AXA XL Art & Lifestyle and AXA XL Risk Consulting. Coverage is 
underwritten by the following AXA XL companies: Greenwich Insurance Company and Indian Harbor 
Insurance Company. Not all insurers do business in all jurisdictions nor is coverage available in all 
jurisdictions. AXA, the AXA and XL logos are trademarks of AXA SA or its affiliates.

*based on 2020 Client Retention Rates



There are no costs or obligations for these review services – CALL US TODAY! 

CAR-0422-04852

Kenneth J. Schneider, MBA
Managing Director - Investments
20800 Swenson Drive, Suite 200
Waukesha, WI 53186
262-798-3730 • 800-323-1410
kenneth.schneider@wfadvisors.com

James K. Schneider, CFP®
First Vice President - Investments
WICPA member
20800 Swenson Drive, Suite 200
Waukesha, WI 53186
262-798-3759 • 800-323-1410
james.schneider@wfadvisors.com

Wells Fargo Advisors is a trade name used by Wells Fargo Clearing Services, LLC,  
Member SIPC, a registered broker-dealer and non-bank affiliate of Wells Fargo & Company.

Plan features have changed dramatically over the
last few years and fees have come down notably.

?Do you or your clients have

questions on retirement plan
fees, features, or performance

“Benchmark” your or your client’s
plan today and make sure it’s 
up-to-date and cost effective.

Benchmarking review includes:
• Plan features (i.e. Roth 401(k), automatic 

enrollment, advanced plan design, etc.)

• Fee review – are they reasonable compared to  
similar plans

• Investment performance review considering risk & return
• Is the right type of plan in place (i.e. SEP, SIMPLE,  

401(k), cash balance plan, etc.)
• We can also help if you need to start a new  

retirement plan

Investment and Insurance Products: uNOT FDIC Insured uNO Bank Guarantee uMAY Lose Value



Fee-Only,
Fiduciary
Advisors in
Lake Country.

Planning for Life. Providing Peace of Mind. ShakespeareWM.com

Relationship Driven Advising
Holistic Financial Planning & Investment Management
Financial Advisors Collaborating with CPAs 
Best Serving High-Net-Worth Clients with $1 Million+

ShakespeareWM.com/
what-we-do/tax-planning/

Shakespeare Wealth Management is a proud sponsor 
of the 2022 WICPA Tax Conference.

Hear from Shakespeare Financial Advisor
and Tax Conference Speaker: 
Brian Ellenbecker, CFP®, EA, CPWA®,
CIMA®, CLTC®

Scan the QR code to listen to:
Year-End Tax Planning Tips for Clients



UNIQUELY CRAFTED SOLUTIONS  
TO ADDRESS YOUR  

BUSINESS CHALLENGES. 
Providing services and proactive,  

ongoing communication to help optimize  
every dimension of your organization.



Partnering to cover the 
spectrum of financial needs.

Spectrum Investment Advisors  
6329 West Mequon Road Mequon, WI 53092 
262-238-4010 | www.spectruminvestor.com

SM
Spectrum Investment Advisors, Inc. is an SEC registered investment 
adviser located in Mequon, WI. Registration with the SEC does not 
imply a certain level of skill or training. 

Wealth Management

Holistic Planning

Investment Consulting

Income Strategies

Fiduciary Status

Our approach is collaborative and personal, with advice based 
on understanding the person, not just the situation.

Retirement Plans Financial Wellness



To learn more about our Tax Section, please contact Daniel Welytok at daniel.welytok@vonbriesen.com.

vonbriesen.com/tax

The Tax Section of von Briesen & Roper, s.c. is your resource for tax situations ranging from the 

traditional to the most complex including: State and Federal Voluntary Disclosures, FBAR/Foreign 

Issues and State Tax Nexus Studies. Our knowledge and experience have positioned us to be your 

trusted solution on unique tax matters. The bottom lin

YOUR TRUSTED TAX SOLUTION

Milwaukee • Madison • Neenah • Waukesha • Green Bay • Eau Claire

The bottom line? We get results. 



We can protect what’s  
important to you!

With a Home and Highway® policy from West Bend, you’ll have protection 
for your valuable possessions, your auto, and more on one policy with 
one bill, one deductible, and one agency. And if you’re a member of the 
WICPA, you could also receive a discount on your annual premium!

You can also receive these other important benefits:

• A portion of your annual premium returned to you – in cash – if you don’t have a claim all year
• Protection for your family pet
• Coverage for expenses you may incur if your identity is stolen

And much more!

To find out more, contact an independent insurance agency in your area.  
For the name of an agency near you, visit thesilverlining.com.

West Bend Mutual Insurance Company is proud to be associated with  
the WICPA and its distinguished group of accounting professionals.



Research & Development Tax CreditResearch & Development Tax Credit

179D Deduction179D Deduction

Cost SegregationCost Segregation

and more!and more!

Specialty Tax Services Include:Specialty Tax Services Include:
  

WWW.ABGI-USA.COM

We Specialize in TaxWe Specialize in Tax
Incentive Programs forIncentive Programs for
American Businesses.American Businesses.
As a publicly traded company, we are audited and
accountable for our business practices annually. 
When you partner with ABGi USA you get a risk-averse,
ethical tax specialist who captures maximum tax
credits the right way...Delivering CPA's peace of mind.

Stop by  our  ABGi  USA
booth  to  ta lk  wi th  our
team and see  i f  we 'd  be  a
good f i t  for  your  c l ients .

Danielle Sluka Matt Hunt



Whether you’re looking for a new career or a new 

employee, the WICPA’s Career Center can help you make 

the most of your search.

Post Job Openings   l   Upload Your Resume   l   Apply For Jobs

WICPA
Career Center

Find or post a job today at wicpa.org/CareerCenter.



Connect with thousands of fellow members now at wicpa.org/connect

• Network with peers and grow your contact 
list using the member directory of more 
than 7,000 members.

• Post questions to find out from fellow 
members who have the expertise or may 
have been in the same situation.

• Personalize your profile by adding your 
interests, education, experience, honors 
and even your photo.

• Contribute and download resources such 
as documents, whitepapers, articles, 
reports, guides and more.

• Share your knowledge and expertise by 
answering questions and offering your 
insights and ideas to fellow members.

• Customize your experience with controls 
for profile visibility, discussion signatures, 
notifications and more.

Let’s make
the connection.

As a WICPA member, you already have a profile on WICPA Connect.
Simply go to wicpa.org/connect and sign in using your existing website login information.

A GREAT WAY FOR WICPA MEMBERS 
TO COLLABORATE

WICPA Connect is your exclusive members-only networking and knowledge
base designed to connect you with WICPA members and resources.



NOMINATE SOMEONE YOU KNOW 
FOR AN EXCELLENCE AWARD!

Young Professional

Accounting Educator
Accounting Student
Business & Management
CPA in Public Practice

H H
H H
H H
H H

H

Community Service
Distinguished Career
Diversity & Inclusion
Woman to Watch

A W A R D S

2 0 2 3
W I C P A

Submit your nomination at wicpa.org/awards by Nov. 10, 2022.

Recipients will be announced in January and honored at the 
Member Recognition Banquet & Annual Business Meeting on May 5, 2023.



8:15 – 9:45 a.m. and 10 – 11:30 a.m.

Federal Tax Update Part 1 & 2 
Edward Zollars, CPA, Tax Partner, Thomas, Zollars & Lynch, Ltd.















































































































12:45 – 1:45 p.m.

Cryptocurrency Taxes: 
Implications, Planning & 
Strategies
Dr. Sean Stein Smith, CPA, CMA, CFE, CGMA, Assistant Professor, 
City University of New York - Lehman College







































































12:45 – 1:45 p.m.

SMLLC to Partnership & 
Back: Accounting for Rev. 
Rul. 99-5 & 99-6 Transactions
Ryan Sonnenberg, CPA,  Principal, CLA (CliftonLarsonAllen LLP)



1

We’ll get you there.

CPAs  |  CONSULTANTS  |  WEALTH ADVISORS

CLA (CliftonLarsonAllen LLP) is an independent network member of CLA Global. 
See CLAglobal.com/disclaimer. Investment advisory services are offered through 
CliftonLarsonAllen Wealth Advisors, LLC, an SEC-registered investment advisor.
©2022 CliftonLarsonAllen LLP

Accounting for Rev. Rul. 99-5 & 99-6 Transactions

November 3rd, 2022

SMLLC to Partnership and back to SMLLC

The information herein has been provided by 
CliftonLarsonAllen LLP for general information 
purposes only. The presentation and related materials, 
if any, do not implicate any client, advisory, fiduciary, 
or professional relationship between you and 
CliftonLarsonAllen LLP and neither CliftonLarsonAllen 
LLP nor any other person or entity is, in connection 
with the presentation and/or materials, engaged in 
rendering auditing, accounting, tax, legal, medical, 
investment, advisory, consulting, or any other 
professional service or advice. Neither the presentation 
nor the materials, if any, should be considered a 
substitute for your independent investigation and your 
sound technical business judgment. You or your entity, 
if applicable, should consult with a professional advisor 
familiar with your particular factual situation for advice 
or service concerning any specific matters.

CliftonLarsonAllen LLP is not licensed to practice law, 
nor does it practice law. The presentation and 
materials, if any, are for general guidance purposes and 
not a substitute for compliance obligations. The 
presentation and/or materials may not be applicable 
to, or suitable for, your specific circumstances or needs, 
and may require consultation with counsel, 
consultants, or advisors if any action is to be 
contemplated. You should contact your 
CliftonLarsonAllen LLP or other professional prior to 
taking any action based upon the information in the 
presentation or materials provided. CliftonLarsonAllen 
LLP assumes no obligation to inform you of any changes 
in laws or other factors that could affect the 
information contained herein.

©2022 CliftonLarsonAllen LLP
2



2

©2022 CliftonLarsonAllen LLP

F Reorganization With 99-5 Steps

3

Shareholders

OldCo 
(S Corporation)

Shareholders

NewCo 
(S Corporation)

OldCo
(Qsub) OldCo, LLC

NewCo 
(S Corporation)

Shareholders

OldCo, LLC

NewCo 
(S Corporation)

Shareholders

Buyer

Pre-Transaction
S Corp

F Reorg Conversion
to LLC

Sale or Equity
Infusion

©2022 CliftonLarsonAllen LLP

Disregarded Entity to Partnership: Rev. Rul. 99-5

4

Situation 1 – B 
purchase 50% of A’s 
ownership in SMLLC

Situation 2 – B 
contributes cash to A’s 
SMLLC in exchange for 

50% ownership in 
SMLLC



3

©2022 CliftonLarsonAllen LLP

• B purchases 50% of A’s ownership in SMLLC for $5,000
• A does not contribute any portion of the $5,000 to the LLC
• B is treated as if they purchased a 50% interest in each of the 

LLC’s assets
• A is treated as selling assets and recognizes gain or loss
• A and B immediately contribute their respective 50% interests 

in the assets to the newly-formed partnership

99-5 – Situation 1

5

©2022 CliftonLarsonAllen LLP

• B contributes $10,000 to A’s SMLLC in exchange for 50% 
ownership in SMLLC

• The LLC uses all the contributed cash in its business
• A is treated as if they contributed the LLC’s assets worth 

$10,000 to the newly-formed partnership
• Neither A nor B recognize gain or loss
• A’s holding period of their partnership interest includes the 

holding period of the assets

99-5 – Situation 2

6



4

©2022 CliftonLarsonAllen LLP

99-5 – Considerations

7

Bonus depreciation 
availability [Reg. §

1.168(k)-2(g)(1)(iii)]

Anti-churning rules 
on amortizable 

intangibles 
[§197(f)(9)]

§704(c) allocations 

§743(b) 
applicability

“Pick and choose” 
applicability

Holding period on 
subsequent sales

©2022 CliftonLarsonAllen LLP

99-5 – §704(c) Allocations

8

SIMPLIFIED BALANCE SHEET TAX AMORTIZATION DEDUCTIONS

TAX BASIS VALUE §704(c) TRADITIONAL METHOD A B 

PRE-TRANSACTION Intangible - A - -
Intangible - 10,000 Intangible - B 2,500 2,500 

2,500 2,500 

POST-TRANSACTION
Intangible - A - 5,000 §704(c) REMEDIAL METHOD
Intangible - B 5,000 5,000 Intangible - A (2,500) 2,500 

5,000 10,000 Intangible - B 2,500 2,500 
- 5,000 



5

©2022 CliftonLarsonAllen LLP

Avoiding 99-5 – Pre-form Partnership

9

OldCo, LLC

NewCo 
(S Corporation)

Shareholders

OldCo, LLC

NewCo 
(S Corporation)

Shareholders

Buyer
“Friendly”
Partner

OldCo, LLC

NewCo 
(S Corporation)

Shareholders

“Friendly”
Partner

Post- F Reorg
S Corp

Pre-Form
Partnership

Sale to Buyer

©2022 CliftonLarsonAllen LLP

Tax Return Reporting

10



6

We’ll get you there.

CLA (CliftonLarsonAllen LLP) is an independent network member of CLA Global. 
See CLAglobal.com/disclaimer. Investment advisory services are offered through 

CliftonLarsonAllen Wealth Advisors, LLC, an SEC-registered investment advisor.
©2022 CliftonLarsonAllen LLP

CPAs  |  CONSULTANTS  |  WEALTH ADVISORS

Rev. Rul. 99-6

Partnership to SMLLC

11

©2022 CliftonLarsonAllen LLP

Revenue Ruling 99-6

12

CD, LLC

E

Situation 1 Situation 2

CD, LLC

DC

AB, LLC

BA

CD, LLC

B



7

©2022 CliftonLarsonAllen LLP

• Situation 1 – A & B are equal partners in AB partnership
• B purchases all of A’s ownership in AB

• Situation 2 – C & D are equal partners in CD partnership
• C & D sell their entire interests to E

Partnership to Disregarded Entity: Rev. Rul. 99-6

13

©2022 CliftonLarsonAllen LLP

99-6 – Situation 1

• B purchases all of A’s ownership in AB partnership for $10,000
• A is treated as selling a partnership interest [§741]
• B’s treatment:

• AB liquidates, distributing assets to both A & B
• B acquires the assets A received in liquidation in a direct 

purchase from A
• Carryover basis & holding period in the assets received on 

liquidation
• $10,000 basis & new holding period in the “purchased” 

assets

14
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©2022 CliftonLarsonAllen LLP

• C & D sell their entire interest to E for $10,000 each
• C & D are respected as selling partnership interests [§741]
• E’s treatment:

• CD liquidates, distributing assets to both C & D
• E purchases all of the assets from C & D for $20,000

• $20,000 basis & new holding period in the “purchased” assets

99-6 – Situation 2

15

©2022 CliftonLarsonAllen LLP

• Final partnership return
• §751(a) “hot asset” reporting – K-1 Line 20, Code AB

• Form 8308

• No Form 8594 by partnership
• Required by situation 2 purchaser

99-6 Tax Return Reporting

16
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CLAconnect.com

CPAs  |  CONSULTANTS  |  WEALTH ADVISORS
CLA (CliftonLarsonAllen LLP) is an independent network member of CLA Global. See CLAglobal.com/disclaimer. 
Investment advisory services are offered through CliftonLarsonAllen Wealth Advisors, LLC, an SEC-registered investment advisor.
©2022 CliftonLarsonAllen LLP

Ryan Sonnenberg, CPA
Tax Principal, National Tax Office
920-455-4150
ryan.sonnenberg@CLAconnect.com



2 – 3 p.m.

IRS Update
Michael Smith, Senior Stakeholder Liaison, Internal Revenue Service
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2022 IRS Updates for 
Tax Professionals

Insert

2022 IRS Updates for Tax Professionals

IRS Stakeholder Liaison

Who we are: 

• Team within IRS that establishes relationships with practitioner and 
industry organizations representing small business and self-
employed taxpayers. We provide information about the policies, 
practices and procedures the IRS uses to ensure compliance with 
the tax laws.

What we do: 

• Share IRS news and updates

• Education and outreach – (webinars, educational events, etc.) 

• Issue Management Resolution System (IMRS) – tell us about IRS 
issues, we need your feedback!

Find us by searching “Stakeholder Liaison” on IRS.gov

2022 IRS Updates for Tax Professionals2
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Current IRS Messages

• The Gig Economy & Form 1099-K changes

• Online Account and Tax Pro Account

• Identity Protection PIN

• Tax Security Awareness

• Economic Impact Payments 1, 2 (2020) & 3 (2021)

• IRS Resources for Tax Professionals

2022 IRS Updates for Tax Professionals3

The Gig Economy & 1099-K 
Changes 



3

The Gig Economy

• What is the Gig Economy?

• Find resources at the Gig Economy Tax Center

• Self-employed or employee?

• Business recordkeeping

• Rules for home rentals

2022 IRS Updates for Tax Professionals5

Gig Economy Tax Center

2022 IRS Updates for Tax Professionals6
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Key Points

• Gig income is taxable income

• Employee or Self-Employed

• Keep good records

• Visit the Gig Economy Tax Center for more info

2022 IRS Updates for Tax Professionals7

Tax Withholding Estimator

IRS.gov/withholding

2022 IRS Updates for Tax Professionals8
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Tax Withholding Estimator

• Plain language used within the tool

• Ability to effectively target tax due or refund

• Determines self-employment tax

• Mobile-friendly design

• Taxpayers encouraged to check their withholding in 

January and July (at a minimum)

2022 IRS Updates for Tax Professionals9

Form 1099-K, Payment 
Card and Third Party 
Network Transactions -
Threshold Change

2022 IRS Updates for Tax Professionals
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Understanding your Form 1099-K

Form 1099-K, Payment Card and Third Party Network Transactions, is
an IRS information return used to report certain payment transactions.

 You should receive Form 1099-K from a payment settlement entity by
January 31st if, in the prior calendar year, you received payment: 

 Through a payment card transaction, for example, through 
debit cards, credit cards, prepaid cards, gift cards, etc., 
and/or

 In settlement of third party network transaction above the 
minimum reporting threshold for the provision of goods or
services. 

If you received payments from the same payor that include both 
payment card and third party network transactions, you should 
receive a separate Form 1099-K reporting the gross amount from 
each type.

11 2022 IRS Updates for Tax Professionals

12

Form 1099-K Minimum Reporting 
Threshold for Third Party Payment 
Network Transactions

For returns for calendar years prior to 2022:

• Aggregate amount of payments for goods and services 
exceeds $20,000, AND

• More than 200 such transactions

For returns for calendar years 2022 forward:

• Aggregate amount of payments for goods and services 
exceeds $600

• This is determined without regard to the number of 
transactions

Does not include receipt of payments from family or friends for 
gifts, shared trips, reimbursements, etc.

2022 IRS Updates for Tax Professionals
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13

Income Reporting and 
Recordkeeping

 You must report all taxable income you receive on your income tax 
return. 

 Your business’s books and records should reflect your business
income including amounts that may be reported on Form 1099-K.

In most cases, your business income will be in the form of:

o Cash

o Checks and Electronic Funds Transfers (EFTs)

o Debit/credit card payments*

o Payments received through third party network transactions* 

*Generally reported on Form 1099-K 

Form 1099-K is used to report the gross amount of total reportable transactions 
for the calendar year without regard to any adjustments for credits, cash 
equivalents, discount amounts, fees, refunded amounts, or any other amounts.

2022 IRS Updates for Tax Professionals

IRS.gov resources4

Understanding Your 1099-K

Understand Form 1099-K, 
Payment Card and Third Party 
Network Transactions, and what 
you should do if you receive 
one.

About Form 1099-K, Payment 
Card and Third Party Network 
Transactions

Includes recent updates, related 
forms, and instructions on how to 
file. 

General FAQs on Payment Card 
and Third Party Network 
Transactions

General frequently asked 
questions on Payment Card and 
Third Party Network 
Transactions.

Publication 334 Tax Guide for 
Small Business (For Individuals 
Who Use Schedule C or C-EZ) 

Contains general information 
about the federal tax laws that 
apply to small business owners.

14 2022 IRS Updates for Tax Professionals
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The Identity Protection PIN (IP PIN)

Proactively protect your federal tax 

account from identity theft.
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What is the IP PIN?

• An Identity Protection PIN (IP PIN), is a six-digit number that prevents 
someone else from filing a tax return using your Social Security number or 
Individual Taxpayer Identification Number

• The IP PIN helps the IRS to verify your identity when you file your electronic 
or paper tax return 

• Even though you may not have a filing requirement, an IP PIN still protects 
your account from fraudulent filings

• An electronically filed return filed without your IP PIN, or an incorrect IP PIN, 
will reject, including your return and any fraudulent returns using your Social 
Security Number. 

• Any paper returns filed without your correct IP PIN will undergo additional 
scrutiny and any fraudulent returns will be removed from your account.  If the 
return verifies to be yours, we will continue to process it.    

2022 IRS Updates for Tax Professionals27

Who can obtain an IP PIN?

• Anyone who has a Social Security number (SSN) or 
Individual Taxpayer Identification Number (ITIN) and can 
verify his/her identity is eligible to enroll into the IP PIN 
program (Voluntary Enrollment)

• Victims of federal tax related identity theft are automatically 
enrolled into the IP PIN program (Automatic Enrollment)

2022 IRS Updates for Tax Professionals28
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How can a taxpayer 
voluntarily enroll into the 
IP PIN Program?

Get An Identity Protection PIN (IP PIN) Online Application

• Fastest and most secure method to enroll

• Protection begins right after enrollment

• IP PIN is immediately available for filing

2022 IRS Updates for Tax Professionals29

Find the IP PIN Program

2022 IRS Updates for Tax Professionals

Go to IRS.gov, keyword “IP PIN”

30
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Other methods to 
enroll in the IP PIN Program?

Form 15227, Application for an IP PIN
• For taxpayers who cannot verify their identity through the 

Online Application
• Process can take up to 180 days to complete enrollment
• Taxpayer must include a telephone number for call back 

verification
• Limited to taxpayers under a certain adjusted gross income 

level

In-Person at a local Taxpayer Assistance Office
• For taxpayers who cannot verify their identity through the 

Online Application or the Form 15227 process or are ineligible 
to file a Form 15227

• Appointments may be limited due to availability

2022 IRS Updates for Tax Professionals31

Get An Identity 
Protection PIN (IP PIN)

Other details

• IP PIN is displayed online after verification, and it can be 
retrieved at anytime by logging back into the application

• The IP PIN online application is generally available starting 
in mid-January through mid-November

• Taxpayers who have an existing IRS Online Account may be 
able to use their log in information to access the Get An IP 
PIN Application

2022 IRS Updates for Tax Professionals32
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How does a Taxpayer receive 
their IP PIN?

• Each December, new IP PINs are generated for the 
upcoming filing season for current enrollees

• CP 01A notices containing the new IP PIN are mailed from 
mid-December to mid-January

• Taxpayers who enrolled voluntarily online must log back into 
the Get an IP PIN application to retrieve their current IP PIN 
(These taxpayers will not receive a CP 01A notice)

• The Get an IP PIN application is available from late January 
to mid-November

2022 IRS Updates for Tax Professionals33

How does a Taxpayer receive 
their IP PIN?

• The following taxpayers will receive a CP 01A notice each 
year:

• Form 15227 applicants
• In-person TAC applicants
• Identity theft victims who did not enroll online (If a valid 

address cannot be confirmed then the CP 01A notice is 
suppressed)*

• Taxpayers who enrolled online prior to January 2019

*If this happens, these taxpayers may not know they have an 
IP PIN until they attempt to electronically file a return and it’s 
rejected.

2022 IRS Updates for Tax Professionals34
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What if a Taxpayer Lost or 
Doesn’t Receive an IP PIN Notice?

2022 IRS Updates for Tax Professionals35

Taxpayers may receive their current year IP PIN by:

• Accessing the Get An IP PIN Application (Fastest Method)

• Retrieve their IP PIN by logging into their account on IRS.gov
• If the taxpayer does not have an account, they can create an 

account and retrieve their IP PIN

• Calling the IRS help line at 800-908-4490

• Taxpayer will need to verify their identity and current mailing 
address

• After verification is completed, a 4869C notice containing their 
IP PIN will be mailed to the taxpayer within 21 days

Note: If the taxpayer cannot obtain their IP PIN through either option, 
then the best alternative is to file a paper return without their IP PIN.

Tax Security Awareness
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Phishing Email Example

-----Original Message-----

From: Mickey Mouse <mk@mu.se>

Sent: Tuesday, January 22, 2019 1:03 PM 

To: Minnie Mouse <minnie@realbusiness.org>

Subject: Request 

Hi Minnie, 

I need you to email me 2018 W2s of all employees. 
How soon can you get me those?

Regards

Mickey Mouse

Business Email Example

Source: www.nist.gov/cyberframework

2022 IRS Updates for Tax Professionals38
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Example: E-mail 
Warning Labels

Source: www.nist.gov/cyberframework

2022 IRS Updates for Tax Professionals39

• Client e-filed returns begin to reject

• Clients who haven’t filed tax returns begin to 
receive authentication letters (5071C, 4883C, 
5747C) from the IRS

• Clients who haven’t filed tax returns receive 
refunds

2022 IRS Updates for Tax Professionals40

Signs of Client Data Theft
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Data breach –
Info for affected clients or 
employees

• IRS Pub 5027, Identity Theft Information for Taxpayers

• Place a “fraud alert” or “credit freeze” with at least one of 
the three credit bureaus

• File a complaint with the Federal Trade Commission

• Review FTC’s www.identitytheft.gov for additional steps

2022 IRS Updates for Tax Professionals41

Contact IRS and law enforcement 

• Tax professionals contact IRS Stakeholder Liaisons 
immediately

• Search “stakeholder liaisons” on IRS.gov 

2022 IRS Updates for Tax Professionals42

Data Compromise Action Items
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Contact State Agencies: 

• State revenue agencies – email Federation of Tax 
Administrators for state agency contacts at 
StateAlert@taxadmin.org

• State Attorneys General

Contact experts:

• Security expert

• Insurance company

2022 IRS Updates for Tax Professionals43

Data Compromise Actions 
- continued

Contact Clients and Other Services

• FTC for guidance for businesses

• Email: idt-brt@ftc.gov

• Credit Bureaus

• Clients

Review guidance at IRS.gov/identitytheft

2022 IRS Updates for Tax Professionals44

Data Compromise Actions 
- continued



23

Reporting phishing emails

Email: phishing@irs.gov

• Forward phishing emails with federal tax related 

contact to this address.

• Forward phishing text messages to: 202-552-1226

File a complaint with the FBI’s IC3

• Search “IC3” or Internet Crime Complaint Center

2022 IRS Updates for Tax Professionals45

Develop a Written 
Information Security Plan

IR-2022-147, August 9, 2022

WASHINGTON — The Security Summit partners today unveiled a special 
new sample security plan designed to help tax professionals, especially 
those with smaller practices, protect their data and information.

The special plan, called a Written Information Security Plan or WISP
(PDF), is outlined in a 29-page document that's been worked on by 
members of the Security Summit, including tax professionals, software 
and industry partners, representatives from state tax groups and the 
IRS.

2022 IRS Updates for Tax Professionals46
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Economic Impact Payments

and 

The Recovery Rebate Credit

First Economic Impact Payments were in the following 
amounts:

• Each eligible individual received up to $1,200

• Married couples filing a joint return received up to $2,400. 

• People with qualifying children under age 17 at the end of 
the taxable year (2018 or 2019) received up to an 
additional $500 for each qualifying child.

2020 
1st Economic Impact Payment

2022 IRS Updates for Tax Professionals48
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Second Economic Payments are in the following amounts:

• Each eligible individual received up to $600

• Married couples filing a joint return received up to $1,200. 

• People with qualifying children under age 17 at the end of 
2019 received up to an additional $600 for each 
qualifying child.

2020
2nd Economic Impact Payment

2022 IRS Updates for Tax Professionals49

Third Economic Impact Payment

• The third Economic Impact Payments were in the following 
amounts:

• Each eligible individual received up to $1,400

• Married couples filing a joint return received up to $2,800

• People with qualifying children received $1,400 for each 
qualifying dependent

2021
3rd Economic Impact Payment

2022 IRS Updates for Tax Professionals50
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Taxpayers who didn’t receive their EIPs can file a tax return 
to claim Recovery Rebate Credits. 

In general, taxpayers only have a three-year window from 
the original due date, normally the April deadline, to claim 
their refunds.

In general:

• For 2020 Form 1040 - April 15th, 2024 

• For 2021 Form 1040 - April 15th, 2025

2020 and 2021 Tax Returns

2022 IRS Updates for Tax Professionals51

IRS Resources

for 

Tax Professionals
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e-News for Tax 
Professionals

Information about:

• Recent changes affecting tax pros 

• IRS news releases and announcements

• Links to tax pro pages on IRS.gov

• Other information of interest to tax pros

IRS.gov – Search for keyword: e-News

2022 IRS Updates for Tax Professionals53

IRS social media

Instagram – @IRSnews

Twitter:

@IRSnews

@IRSenEspanol

@IRStaxsecurity

YouTube: IRS Videos in English, Spanish and American Sign 
Language

Facebook: IRS, IRS en Español, IRS Tax Pros

2022 IRS Updates for Tax Professionals54
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IRS Webinars

IRS.gov – Search for keyword: webinars

2022 IRS Updates for Tax Professionals55

Stakeholder Liaison 

IRS.gov – Search for keyword: stakeholder liaison

2022 IRS Updates for Tax Professionals56
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Contact information

Michael Smith 

IRS Stakeholder Liaison - Wisconsin

211 W Wisconsin Ave, Milwaukee, WI 53203

(414) 231-2199

michael.smith6@irs.gov

• Report issues with IRS policies, practices, procedures

• Help navigating IRS processes 

• Presentations/workshops on current IRS issues or tax 
topics

2022 IRS Updates for Tax Professionals57



3:10 – 4 p.m.

Corporate Transparency Act
James Howard, Partner, Foley & Lardner LLP 





















































3:10 – 4 p.m.

Section 1202: Understanding 
the Often Overlooked  
Gain Exclusion 
James DeCleene, J.D., Senior Associate, Michael Best & Friedrich LLP

Chris McNamara, J.D., Associate, Michael Best & Friedrich LLP

Hamang Patel, J.D., Partner, Michael Best & Friedrich LLP













































3:10 – 4 p.m.

Employee Retention Credit: 
Do Your Clients Have a 
Refund Available? 
Edward Zollars, CPA, Tax Partner, Thomas, Zollars & Lynch, Ltd.





















































4:10 – 5 p.m.

Hot Tax Practice Procedure 
& Ethical Issues
Michael Goller, J.D.,  Shareholder & Tax Department Chair, Reinhart 

Boerner Van Deuren s.c.

























































































































































































































8:15 – 9:20 a.m.

Wisconsin Tax Update
Kristina Somers, J.D.,  Shareholder, Reinhart Boerner Van Deuren s.c.



1

© 2022 All Rights Reserved
Reinhart Boerner Van Deuren s.c.1

Wisconsin Tax Update
2022 WICPA Tax Conference
November 4, 2022

Kristina E. Somers, Esq.
ksomers@reinhartlaw.com
(414) 298-8249

Reinhart Boerner Van Deuren s.c.
1000 North Water Street, Suite 1700
Milwaukee, WI 53202
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Overview

• Sales/Use Tax

• Income/Franchise Tax and Pass-Through Withholding

• Property Tax and Real Estate Transfer Fees

• Miscellaneous
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Sales/Use Tax

Recent Laws, Cases, Other Guidance

© 2022 All Rights Reserved
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Brown County Sales/Use Tax Ordinance - Upheld

• Brown County v. Brown County Taxpayers Association
(Brown Co. Cir. Ct. March 24, 2020).

• Sales and use tax ordinance created 0.5% sales/use tax 
on sales/purchases in Brown County.

Wis. Stat. § 77.70 permits imposition of county 
sales/use taxes – only for the purpose of directly 
reducing the property tax levy.
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Brown County Sales/Use Tax Ordinance – Upheld (cont’d)

 The ordinance mandated the tax be used only to 
reduce the property tax levy by funding nine 
specific capital projects.  

 The Brown County Taxpayers Association argued the 
ordinance was void – because the property tax levy 
did not decrease by the sales/use tax raised.

© 2022 All Rights Reserved
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Brown County Sales/Use Tax Ordinance – Upheld (cont’d)

• The Court held that a dollar-for-dollar reduction is a 
permissible interpretation of Wis. Stat. § 77.70.

 The statute could also be interpreted to defray the 
cost of any budget item which can be funded by a 
countywide property tax.

• Motion for reconsideration.

• Appealed to the Court of Appeals – which certified to 
the Wisconsin Supreme Court. 
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Brown County Sales/Use Tax Ordinance – Upheld (cont’d)

• Wisconsin Supreme Court affirmed, upholding the 
ordinance and 0.5% county sales/use tax:

 Found Wis. Stat. § 77.70 “broadly sets out what the 
goal of a of a county sales and use tax must be, 
i.e., direct reduction of the property tax levy.”

 Leaves “the means to accomplish that purpose up 
to the county.”

© 2022 All Rights Reserved
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Brown County Sales/Use Tax Ordinance – Upheld (cont’d)

 Brown County Finance Director stated:

 If the County tax remained, property taxes on the median 
home value in the County would decrease by $140.20 
between 2018 and 2023.

 If the County instead borrowed money, issuance of general 
debt obligations would cause taxes on same median 
property to increase by $356.48.

 Saves the median Brown County property owner $496.68.
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Trailer Type Vehicles – Do Qualify for Sales/Use Tax 
Exemption for “Truck Bodies”

• William Becker v. Wisconsin Department of Revenue (WTAC Dec. 
29, 2020).

• Wis. Stat. § 77.54.  General Exemptions. There are exempted 
from the taxes imposed by this subchapter:

(5)(a)4.  Motor vehicles or truck bodies sold to persons who are not residents of 
this state and who will not use such motor vehicles or trucks for which the truck 
bodies were made in this state otherwise than in the removal of such motor 
vehicles or trucks from this state.

© 2022 All Rights Reserved
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Trailer Type Vehicles – Do Qualify for Sales/Use Tax 
Exemption for “Truck Bodies” (cont’d)

• Wis. Admin. Code § Tax 11.83.  Motor Vehicles.
(4)  PURCHASES BY NONRESIDENTS.

(a)  The sales price for the sales of motor vehicles or truck bodies to nonresidents of 
Wisconsin, including members of the armed forces, who will not use the vehicles or trucks for 
which the truck bodies were made in Wisconsin other than their removal from Wisconsin is 
exempt.  Truck bodies include semi-trailers.  However, the separate sale of a “slide-in” 
camper to a nonresident is taxable if the sale is sourced to Wisconsin as provided in § 77.522.

• Trailer type vehicles sold:
 Single Axle
 Tandem Axle
 Gooseneck
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Trailer Type Vehicles – Do Qualify for Sales/Use Tax 
Exemption for “Truck Bodies” (cont’d)

• Prior case (Dep’t of Revenue v. Trudell Trailer Sales, Inc., 104 Wis. 2d 39, 
42, 310 N.W.2d 612 (1981)) held:

A semitrailer is built to and does carry the cargo.  Without it or some other unit to carry 
the load, a tractor, which is the power unit, serves little or no purpose.  When the two 
pieces of equipment are joined, the semitrailer is the “truck body,” and it fits that 
definition and purpose when constructed and sold.  No basis exists for distinguishing that 
type of truck body from one with a self-contained motor.

• All trailers designed to haul cargo ≠ “truck bodies.”
• Must be a symbiotic relationship between (i) trailers sold and (ii) motor 

vehicles that power their movement.
• Here, automobiles and pickup trucks do not require “truck bodies.”
• Wisconsin Tax Appeals Commission concluded:  trailers did not qualify 

for exemption.

© 2022 All Rights Reserved
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Trailer Type Vehicles – Do Qualify for Sales/Use Tax 
Exemption for “Truck Bodies” (cont’d)

• Circuit Court (La Crosse County):
 Reviewed whether semitrailer definition extends to other trailers that 

require the support of a motor vehicle to hold cargo.
 Concluded trailers = exempt “truck bodies”
 Reversed (decision dated June 27, 2022) the Wisconsin Tax Appeals 

Commission.
 Appealed by the Wisconsin Department of Revenue to the Court of 

Appeals.
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Lease Payments – Aircraft Maintenance Services / 
Parts Exemption -> Does Not Apply

• Citation Partners, LLC v. Wisconsin Department of Revenue, 
(WTAC Dec. 4, 2019).

• Citation Partners owns a Cessna Citation aircraft.

• 2013 Wis. Act 185 provided sales tax exemption for:

 Parts used to modify or repair aircraft.  

 Aircraft maintenance services.

© 2022 All Rights Reserved
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Lease Payments – Aircraft Maintenance Services / 
Parts Exemption -> Does Not Apply (cont’d)

• Wisconsin Tax Appeals Commission found:

 Lessor was obligated to arrange for and pay all repair and 
maintenance.

 Lease payments were not partial reimbursement for repair and 
maintenance parts or services.

 Exemption did not apply -> lease payments = fully taxable.
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Lease Payments – Aircraft Maintenance Services / 
Parts Exemption -> Does Not Apply (cont’d)

• Wisconsin Tax Appeals Commission did note that lessor’s purchases 
of aircraft maintenance and repair services = exempt.

• Dodge County Circuit Court (Case No. 19-CV-612; August 20, 2020) 
– reversed in favor of the taxpayer.

 Citation = agent of lessees.

 Exemption applied, as it would apply to any direct purchaser 
of repairs, maintenance, or parts.

© 2022 All Rights Reserved
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Lease Payments – Aircraft Maintenance Services / 
Parts Exemption -> Does Not Apply (cont’d)

• Reversed by the Wisconsin Court of Appeals on November 23, 2021 
(2020AP1683).

 Lease payments subject to tax.

 “Sales tax cannot be avoided by dividing up a lease price into 
categories or affixing labels.”
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Lease Payments – Aircraft Maintenance Services / 
Parts Exemption -> Does Not Apply (cont’d)

 Plain language of the statute (Wis. Stat. § 77.52(2)(a)10) 
exempts “the repair, service, alteration, fitting, cleaning, 
painting, coating, towing, inspection, and maintenance of any 
aircraft or aircraft parts . . . .”

 The plain language “does not exempt a lease from sales tax.”

 Exemptions are strictly construed.

© 2022 All Rights Reserved
Reinhart Boerner Van Deuren s.c.18

Wisconsin Tax Appeals Commission Website

• Found at -> 

https://taxappeals.wi.gov/Pages/home.aspx

• WTAC decisions dating back to 1984.

• Higher court outcomes.

• Common appeal issues.

• Filing appeals.
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Purchases of Go-Karts (and parts and maintenance supplies) –
Do Not Qualify as Exempt Purchases for Resale

• SPA Indoor Speedway, LLC v. Wisconsin Department of Revenue 
(WTAC Jan. 24, 2022).

• Indoor racetrack with go-carts.

• SPA does not charge an admission fee to enter its building or 
racetrack.  

• SPA collects rental amounts and sales tax from its customers.

• SPA sought declaratory ruling from the Wisconsin Department of 
Revenue that no sales tax was due on SPA’s purchases of go-carts.

© 2022 All Rights Reserved
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Purchases of Go-Karts (and parts and maintenance supplies) –
Do Not Qualify as Exempt Purchases for Resale (cont’d)

• WDOR Declaratory Ruling = SPA is the end user of the go-carts 
(and, therefore, must pay tax on the go-cart purchases).

• Appealed to the Wisconsin Tax Appeals Commission.

 Question = “whether the central activity being paid for by the 
customer is the rental of a go-cart or admission for access to 
the speedway racing experience, for which rental of a go-cart 
is incidental.”
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Purchases of Go-Karts (and parts and maintenance supplies) –
Do Not Qualify as Exempt Purchases for Resale (cont’d)

 SPA does not offer rentals to customers to take the go-carts 
offsite.

 SPA offers a racing experience = taxable service.

 The go-carts are incidental to the experience & SPA = end 
user.

 Label given to the charge:  “go-cart rental fee” is not 
determinative.

 Taxing purchase and rental (even though involving the same 
items) is not double taxation.

© 2022 All Rights Reserved
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Online Learning Plans and Internet Advertising Revenue - Taxable?

• Private Letter Ruling W2201001 (Oct. 13, 2021).

• Taxpayer provided:

 Online learning platforms

 Streaming video lessons = Taxable specified digital goods 
(digital audiovisual works).

o Not taxable if transferred incidentally with an 
educational service.

 Participant evaluated by an instructor or tutor 

 Participants connected to online tutor to explain grading 
while assessing homework assignments
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Online Learning Plans and Internet Advertising Revenue – Taxable? 
(cont’d)

 Brief video lessons 

 Primary objective = nontaxable tutoring instructions.

 Taxable and nontaxable products

 Taxable – Access to digital audio works, digital 
audiovisual works, digital books, online quizzes and 
customizable lesson slides by the teacher-subscriber 
(prewritten computer software).

© 2022 All Rights Reserved
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Online Learning Plans and Internet Advertising Revenue – Taxable? 
(cont’d)

 Nontaxable – Historical record of course completion, 
transcript, PDF copy of quiz questions, live tutoring 
sessions, student progress tracking, access to group 
learning activities

 Bundled transaction – if taxable products = 10% or more 
of sale price:

 All taxable 
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Online Learning Plans and Internet Advertising Revenue – Taxable? 
(cont’d)

 If can determine, by reasonable and verifiable 
standards using books and records portion of the 
sales price attributable to nontaxable products ->      

o Option to collect and remit sales tax on portion 
of sales price attributable to just taxable 
products

© 2022 All Rights Reserved
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Online Learning Plans and Internet Advertising Revenue – Taxable? 
(cont’d)

 Bundled transaction – if taxable products < 10% of sale 
price:

 All nontaxable

 Taxpayer also provided online marketing services 
related to internet advertising management:

 Nontaxable
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Nonprofit Organization Occasional Sale Exemption –
Entertainment Threshold Increased

• 2021 Wis. Act 167 (effective June 1, 2022).

• Sales by nonprofit organizations are exempt if three standards are 
met:

1. Nonprofit organization is not engaged in a trade or business.

• Sales of otherwise taxable products occur on 75 days or less 
during calendar year; or

• Sales of otherwise taxable products are $50,000 or less per             
calendar year.

© 2022 All Rights Reserved
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Nonprofit Organization Occasional Sale Exemption –
Entertainment Threshold Increased (cont’d)

2.  Entertainment is not involved at an event for which admissions are 
charged.

• Prior law:  Entertainment was not involved if the total amount paid 
to all entertainers was $10,000 or less (including expense 
reimbursements).

• Current law:  Entertainment is not involved if the total amount paid 
to all entertainers is $50,000 or less (including expense 
reimbursements).

3. Nonprofit organization does not have, and is not required to have, a 
seller’s permit.
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Certificate of Exempt Status –
Modifications & New Numbers

• Exemption for purchases - Prior law (Wis. Stat. § 77.54(9a)(f)): 
Any corporation, community chest fund, foundation or association organized and operated 
exclusively for religious, charitable, scientific or educational purposes, or for the prevention 
of cruelty to children or animals, except hospital service insurance corporations under s. 
613.80 (2), no part of the net income of which inures to the benefit of any private 
stockholder, shareholder, member or corporation. 

• Current law - Modified to include all organizations described under IRC     
§ 501(c)(3).

Any corporation, community chest, fund, or foundation that is exempt from federal income 
tax under section 501 (c) (3) of the Internal Revenue Code and has received a determination 
letter from the internal revenue service.  The exemption under this paragraph applies to 
churches and religious organizations that meet the requirements of section 501 (c) (3) but are 
not required to apply for and obtain tax−exempt status from the internal revenue service. 

© 2022 All Rights Reserved
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Certificate of Exempt Status –
Modifications & New Numbers (cont’d)

• Organizations must have 501(c)(3) determination letter.

 Exception for churches and religious organizations

• Wisconsin Department of Revenue issued new 15-digit Certificate of 
Exempt Status (“CES”) numbers.

 6-digit CES numbers no longer acceptable – since July 1, 2022.

 Record CES:

 Bill of sale

 Exemption certificate (Form S-211 or S-211E)
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Certificate of Exempt Status –
Modifications & New Numbers (cont’d)

• Out-of-state entities:
 Still do not need CES number

• 2021 Wis. Act 1 (effective February 20, 2021).
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Premier Resort Area Tax –
Village of Ephraim

• Effective January 1, 2022

• 0.5%
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Economic Nexus – Remote Sellers
• 2021 Wis. Act 1 (effective February 20, 2021).

• Prior Law:
 Remote seller had to register and collect Wisconsin sales/use taxes if it had 

200 or more separate sales transactions into Wisconsin OR exceeded $100,000 
in gross sales into Wisconsin in the remote seller’s previous or current taxable 
year for federal income tax purposes.

• Current Law:
 200-transaction threshold eliminated.
 Calendar year must be used to determine activity for the previous or current 

year.
 Remote seller is only required to register and collect tax if its gross sales into 

Wisconsin exceed $100,000 in the previous or current calendar year.
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Reminder:  Pandemic Nexus Relief Expired 
December 31, 2021

• No nexus for out-of-state businesses if only Wisconsin activity was 
having an employee work temporarily from the employee’s home 
during the national emergency (COVID-19.)

• Sales/use tax nexus.

• Income/franchise tax nexus.
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Income/Franchise Tax
Pass-Through Withholding

Recent Laws & Cases
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Income Taxable for Online Sales Platform

• ASAP Cruises, Inc. v. Wisconsin Department of Revenue (WTAC 
May 23, 2022).

• ASAP Cruises provides online platform through which independent 
travel agents book travel for their customers.

• Tax Years 2012-2017.
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Income Taxable for Online Sales Platform (cont’d)

• Wisconsin Tax Appeals Commission concluded that:

 ASAP Cruises sold travel services.

 ASAP Cruises used the services of Independent Travel 
Consultants (who were paid commissions).

 ASAP Cruises was doing business in Wisconsin.

 Travel services are not tangible personal property. 

 Travel services are not protected by Public Law 86-272.
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Gambling Winnings Taxable

• Julie Chier v. Wisconsin Department of Revenue (WTAC March 23, 
2022).

• Tax Years 2012-2017.

• Not a professional gambler -> Gambling losses not deductible.

 No separate bank account.

 Activity not tracked on computer spreadsheet.

 No business plan.

 Gambling activity not conducted in a professional manner.
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Gambling Winnings Taxable (cont’d)
• Wisconsin taxes gambling activity by “session.”

 Wisconsin Department of Revenue used casino records.  

 Wisconsin Tax Appeals Commission found Taxpayer’s testimony and 
documentation not credible.

o Taxpayer testified she never once left the casino with any 
winnings (i.e., gambled every session down to zero) – and she 
forgot or chose not to use her player’s card while losing money.

 Testimony regarding crab leg dinners at the casinos.

o Notes not contemporaneous with gambling activity?

o Notes lacked time details as to the beginning and end of sessions.
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Pass-Through Withholding Filings Required –
Based on Wisconsin Income

• RADS Partnership et al. v. Wisconsin Department of Revenue (WTAC Aug. 
16, 2022).

• Watermark Wisconsin LP = California limited partnership with principal 
offices in California.

 Invested in Watermark Montclair Wisconsin Hotels LLC – which invested 
in real estate in Wisconsin.

• Taxpayers (CA/DE limited partnerships, partnership, and trust with 
principal location in California) = limited partners in Watermark Wisconsin 
LP.

 All partners of the partnerships and beneficiaries of the trust = 
California residents.
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Pass-Through Withholding Filings Required –
Based on Wisconsin Income (cont’d)

 Mostly ordinary losses for tax years 2006-2013.

 Income (section 1231 gain) for 2013.

• Wisconsin Department of Revenue assessed:

 Pass-through withholding tax (plus interest, underpayment 
interest, penalties, and late filing fees) for the pass-through 
entities.

 Fiduciary tax (plus interest, penalties, and late filing fees) for 
the trust.
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Pass-Through Withholding Filings Required –
Based on Wisconsin Income (cont’d)

• Wis. Stat. § 71.775(2)(a):

For the privilege of doing business in this state or deriving income 
from property located in this state, a pass-through entity that has 
Wisconsin income for the taxable year that is allocable to a 
nonresident partner, member, shareholder, or beneficiary shall pay a 
withholding tax.

• Wis. Stat. § 71.775(1)(b):

“Pass-through entity” means a partnership, a limited liability 
company, a tax-option corporation, an estate, or a trust that is 
treated as a pass-through entity for federal income tax purposes.
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Pass-Through Withholding Filings Required –
Based on Wisconsin Income (cont’d)

• Wis. Stat. § 71.775(3):

(3)  EXEMPTIONS

(a) A nonresident partner’s, member’s, shareholder’s, or 
beneficiary’s share of income from the pass-through entity that 
is attributable to this state shall not be included in determining 
the withholding under sub. (2) if any of the following applies:

* *

2. The partner’s, member’s, shareholder’s, or beneficiary’s 
share of income from the pass-through entity that is 
attributable to this state is less than $1,000.
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Pass-Through Withholding Filings Required –
Based on Wisconsin Income (cont’d)

• Wis. Stat. § 71.80(25):

(25)  Net operating and business loss carry-forward and carry-back.

(a) No offset of Wisconsin income may be made under s. 
71.05(8)(b)1., 71.26(4)(a), or 71.45(4)(a) unless the incurred 
loss was computed on a return that was filed within 4 years of 
the unextended due date for filing the original return for the 
taxable year in which the loss was incurred. 
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Pass-Through Withholding Filings Required –
Based on Wisconsin Income (cont’d)

• Wisconsin Tax Appeals Commission concluded:

 Income triggered pass-through withholding and obligation/trust 
(fiduciary tax) filing and payment obligation

 Failure to submit required forms within 4 years of the 
unextended due date of the 2013 return (April 15, 2018) resulted 
in obligation to pay pass-through withholding/fiduciary tax. 
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Pass-Through Withholding Required –
For Software Licensed to Wisconsin Customers

• MacKinney Systems, Inc. v. Wisconsin Department of Revenue
(WTAC Mar. 16, 2022).

• Taxpayer:

 Subchapter S corporation

 Shareholders = Nonresidents of Wisconsin

 Employees = Residents of Missouri

 Licensed computer software for use on mainframe computers to 
business end users (prewritten computer software).
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Pass-Through Withholding Required –
For Software Licensed to Wisconsin Customers (cont’d)

• Wis. Stat. § 71.775(2)(a):

For the privilege of doing business in this state or deriving income from 
property located in this state, a pass-through entity that has Wisconsin 
income for the taxable year that is allocable to a nonresident partner, 
member, shareholder, or beneficiary shall pay a withholding tax.

• Wis. Stat. § 71.22(1r):

“Doing business in this state” includes, except as prohibited under P.L. 
86-272 . . . regularly selling products or services of any kind or nature to 
customers in this state that receive the product or service in this state . . 
. .
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Pass-Through Withholding Required –
For Software Licensed to Wisconsin Customers (cont’d)

• Wisconsin Tax Appeals Commission concluded:

 MacKinney = Pass-through entity with nonresidents shareholders.

 Licensed prewritten software and provided technical support, 
new releases, enhancements, and fixes to the software –
received in Wisconsin = “doing business in this state.”

 MacKinney = Subject to pass-through withholding tax. 
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Manufacturing Credit Calculation –
Depreciation Recapture and 4797 Gain Not Includable

• The Graphic Edge v. Wisconsin Department of Revenue (WTAC 
Dec. 30, 2021).

• Taxpayer = commercial printing company.

• 2014 = manufacturer, including for purposes of the Manufacturing 
and Agriculture Credit.

• Sold/disposed of two pieces of printing equipment.

 Subject to depreciation recapture.
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Manufacturing Credit Calculation –
Depreciation Recapture and 4797 Gain Not Includable (cont’d)

 Reported gain on Form 4797.

• Printing equipment had been purchased by Taxpayer and used in 
its business.

• Taxpayer claimed MAC in the amount of $4,950.

• Notice of Office Amount Due -> WDOR disallowed MAC.

• Production Gross Receipts – Cost of Goods Sold – Direct Costs –
Indirect Costs x production gross receipts factor = Qualified 
Production Activities Income.
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Manufacturing Credit Calculation –
Depreciation Recapture and 4797 Gain Not Includable (cont’d)

• Printing equipment was not manufactured by the taxpayer ≠ 
Production Gross Receipts.

• Taxpayer alternatively treated as negative costs.

 Not Cost of Goods Sold allocable to Production Gross Receipts.

• Not part of Taxpayer’s Qualified Production Activities Income.

• No MAC.
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Credits Includable in Apportionable Income

• American Honda Motor Co., Inc. v. Wisconsin Department of 
Revenue (WTAC Nov. 29, 2021).

• Taxpayer:

 Distributes Honda products in the United States, including 
automobiles.

 Earned credits for (i) fleets that are more fuel efficient than 
Corporate Average Fuel Economy standards (“CAFE Credits”) 
and (ii) fleets that are less polluting than applicable EPA 
Greenhouse Gas Emissions standards (“GHG Credits”).  
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Credits Includable in Apportionable Income (cont’d)

• CAFE Credits and GHG Credits could be:

 Used to offset performance deficits in the future; or

 Sold or traded to other automakers that did not meet the 
applicable CAFE or GHG standards.

• Some of the vehicles generating these CAFE Credits and GHG 
Credits were sold to dealers in Wisconsin, who in turn sold these 
vehicles within Wisconsin.

• Credit sale activity was conducted from California.
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Credits Includable in Apportionable Income (cont’d)

• Issue:  Were the Credits includable in Wisconsin apportionable income?

• Wis. Stat. § 71.25(5) Corporations engaged in business both within and 
without the state.

(a) Apportionable income. . . . Income gain or loss from the sources listed in this 
paragraph is presumed apportionable as unitary or operational income or other 
income that has a taxable presence in this state.

* * *
3. Sale of scrap and by-products.

9. Interest and dividends

10. Sale of intangible assets if the operations of the company in which the 
investment was made were unitary with those of the investing company, or if 
those operations were not unitary but the investment activity from which that 
gain or loss was derived is an integral party of a unitary business . . . .
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Credits Includable in Apportionable Income (cont’d)

• Wisconsin Tax Appeals Commission concluded:

 Credits are not “scrap or by-products.”

 Credits are not stocks, bonds, securities, corporate investments, 
dividends or interest.

 Key = Whether the Credits are “unitary or operational income or 
other income that has a taxable presence in this state.”

 Credit sales are conducted from California and none of the 
participants have sufficient ties to Wisconsin -> Income from Credit 
sales does not have taxable presence in Wisconsin.

© 2022 All Rights Reserved
Reinhart Boerner Van Deuren s.c.56

Credits Includable in Apportionable Income (cont’d)

• Wisconsin Tax Appeals Commission concluded:

 As to operational v. investment function, key question is whether 
the asset “is an integral part of an enterprise.”

 Taxpayer earned the Credits through its manufacture and 
distribution of fuel-efficient and low-polluting vehicles.  

 Credits are inextricably tied to, that is integral to, the automaking 
operations.  

 Income from sale of Credits = Operational income -> Apportionable.
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Credits Includable in Apportionable Income (cont’d)

• Wisconsin Tax Appeals Commission concluded:

 As to unitary analysis, was the Credit income earned from 
“unrelated business activity” which constitutes a “discrete 
business enterprise?

 In other words, was the Credit income from activities unrelated 
to the manufacture and distribution of vehicles?

 Credit income = Unitary income.
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Capital Loss Deduction - Increased

• 2021 Wis. Act 157.

• Current Law:
 Capital loss deduction – not to exceed $500/year.
 Excess can be carried forward.

• New Law (effective for taxable years beginning after December 31, 2022):
 Capital loss deduction increased to $3,000/year ($1,500 for married 

persons filing separately).
 Also applies to partnerships and S corporations making the entity-level 

election.
 Excess can be carried forward.
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Restaurant Revitalization Fund Grants/Expenses –
Income/Franchise Tax Exemption/Deduction

• 2021 Wis. Act 156 (effective for taxable years beginning after December 31, 
2020).

• Grants from the restaurant revitalization fund (under Section 5003 of the    
federal American Rescue Plan Act of 2021, Public Law 117-2):

 Exempt from Wisconsin income/franchise tax.

• Amounts otherwise deductible that are paid (directly or indirectly) with the   
grant money:

 Deductible even though grant money is not taxable.
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P.L. 86-272 – MTC Guidance, California, and Industry 
Trade Association Legal Action

• Multistate Tax Commission issued guidance on P.L. 86-272.

• California adopted MTC guidance, issuing TAM 2022-01, providing the 
following activities do not fall within the protections of P.L. 86-272:

 A business has a website that invites viewers in California to apply for 
non-sales positions with the business, and enables viewers to fill out and 
submit an online application as well as upload a cover letter and resume;

 A business regularly provides post-sale assistance to California customers 
via either electronic chat or email that customers initiate by clicking on 
an icon on the business’s website;
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P.L. 86-272 – MTC Guidance, California, and Industry 
Trade Association Legal Action (cont’d)

 A business places Internet “cookies onto the computers or other 
electronic devices of California customers, which “cookies” gather 
customer search information that will be used to adjust production 
schedules and inventory amounts, develop new products, or identify new 
items to offer for sale;

 A business solicits and receives online applications for its branded credit 
card via the business’s website from California customers, and the issued 
card will generate interest income and fees for the business;

 A business remotely fixes or upgrades products previously purchased by 
California customers by transmitting code or other electronic instructions 
to those products via the Internet;
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P.L. 86-272 – MTC Guidance, California, and Industry 
Trade Association Legal Action (cont’d)

 A business offers and sells extended warranty plans via its website to 
California customers who purchase the business’s products;

 A business contracts with a marketplace provider that facilitates the sale 
of the business’s products on the facilitator’s online marketplace, and 
the marketplace facilitator maintains inventory, including some of the 
business’s products, at fulfillment centers in various states where the 
business’s customers are located;

 A business contracts with California customers to stream videos and 
music to electronic devices for a charge;
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P.L. 86-272 – MTC Guidance, California, and Industry 
Trade Association Legal Action (cont’d)

 A business’s employee telecommutes on a regular basis from within 
California, performing business activities that do not solely consist of 
soliciting orders for tangible personal property or that are otherwise 
entirely ancillary to such solicitation.

• The American Catalog Mailers Association – filed legal action against the 
California FTB in San Francisco County Superior Court

 Arguing TAM 2022-01 and Publication 1050 are invalid as (i) they 
contradict P.L. 86-272 and the U.S. Constitution and (ii) the FTB did 
not properly follow the required rulemaking process.

 Alternatively seeks judicial declaration that guidance prospective.
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Property Tax and Real Estate Transfer Fees

Recent Laws, Cases, Other Guidance
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Action Against Board of Review Re: Excessive Assessment

• Conway v. Frazer et al., 2021AP1788 (Ct. App. Apr. 12, 2022) 
(unpublished).

• 2020 property tax assessment – set by the Village of Fox Point at $597,000 
and affirmed by the Board of Review (in a 4-2 decision).  

 Found assessor’s valuation to be correct, taxpayer did not overcome 
the presumption of correctness, comparables not sufficiently 
adjusted, and “some of the comps were not strong enough on either 
side to rely heavily on them.”

• Taxpayer appealed to the Wisconsin Department of Revenue under Wis. 
Stat. § 70.85.
 Assessment must be “radically out of proportion . . . .”
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Action Against Board of Review Re: Excessive Assessment (cont’d)

 After informal hearing, the Department of Revenue concluded:

“After review of this information, it is determined the appellant and 
appellant’s representative applied better methodology to the sales 
comparison approach, having selected sales with a more comparable 
location and view.  The comparable sales chosen by the appellant’s 
representative were much more proximate to the subject and two of the 
comparable sales reflected similar commercial or high density 
residential/institutional views/location.  The comparable sales chosen by 
the assessor were less proximate to the subject and none of the comparable 
sales reflected a high density residential/institutional view or location, 
similar to the subject.”

 DOR reduced value to $487,800.  
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Action Against Board of Review Re: Excessive Assessment (cont’d)

 Taxpayer filed a small claims action in circuit – against the four Board of 
Review members who voted to sustain the assessment.

 Wis. Stat. § 70.502:
Any member of the board of review of any assessment district who shall intentionally fix the 
value of any property assessed in such district, or shall intentionally agree with any other 
member of such board to fix the value of any of such property at less or more than the true 
value thereof prescribed by law for the valuation of the same . . . or shall otherwise 
intentionally violate or fail to perform any duty imposed upon the member by law relating to 
the assessment of property for taxation, shall forfeit to the state not less than $50 nor more 
than $250.

 Wis. Stat. § 70.503:
If any assessor . . . Or any member of the board of review of any assessment district is guilty of 
any violation or omission of duty as specified in ss. 70.501 and 70.502, such persons shall be 
liable in damages to any person who may sustain loss or injury thereby, to the amount of such 
loss or injury; and any person sustaining such loss or injury shall be entitled to all of the 
remedies given by law in actions for damages for tortious or wrongful acts.  
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Action Against Board of Review Re: Excessive Assessment (cont’d)

 Defendants filed motion to dismiss.

 The Circuit Court granted the motion:

 Concluding there was no “reasonable interpretation of the facts 
under which [Conway could] recover” and that the taxpayer did 
not “plead any sort of intent to commit any sort of nefarious 
act.”

 Noted that in communications the taxpayer presumed good faith 
on the part of the village officials and Board of Review.

 Concluding governmental statutory immunity would apply.
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Action Against Board of Review Re: Excessive Assessment (cont’d)
 The Court of Appeals reversed:

 Concluding “intentional conduct within Wis. Stat. § 70.502 does 
not require malice or scienter.”

 Concluding the taxpayer set forth “a plain statement describing 
that the Board of Review members intentionally sustained an 
assessment of the Property that was above its true value.”

 Concluding the taxpayer “sufficiently pleaded a cause of action 
and the circuit court erred to dismiss the action for failure to 
state a claim upon which relief may be granted.”

 Concluding statutory governmental immunity did not apply.

 Remanding for further proceedings as to the intent of the 
Defendants. 
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Primary Jurisdiction – Wisconsin Tax Appeals Commission 
First to Review?

• Wisconsin Property Tax Consultants, Inc. and Wisconsin Manufacturers 
and Commerce, Inc. v. Wisconsin Department of Revenue, 2022 WI 51.

• Wis. Stat. § 70.111(27) – Machinery, tools, and patterns exemption.
 Wisconsin Department of Revenue (“WDOR”) interpretation.
 Wisconsin Manufacturers and Commerce filed declaratory judgment 

action – seeking declaration that the WDOR’s interpretation is invalid.
 Circuit Court dismissed – based on the primary jurisdiction doctrine –

deferring to the Wisconsin Tax Appeals Commission’s expertise.
 Court of Appeals affirmed.
 Wisconsin Supreme Court reversed. 
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Late Property Tax Payments – Not Permitted for 2022

• 2022 – No legislation permitting late property tax payments.

• 2021 Wis. Act. 80

 Payment by October 1, 2021 OR any installment date for which 
taxes are due after October 1, 2021.

 Waiver of interest and penalties.

 Refund claims can be maintained.
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Property Tax Excessive Assessment Appeal – Trial Court 
Findings Insufficient

• Mayfair Mall LLC v. City of Wauwatosa, 2019AP1232 (Ct. App. May 18, 
2021) (unpublished).

• 2013, 2014, and 2015 assessments.

• Trial court held the assessments were not excessive.

• Findings of trial court insufficient 
 Failed to provide and explain its bases for the findings.
 Court did not make specific findings regarding the basis for the rents 

considered.
 Trial court found City’s experts to be more credible.

o Did not explain why they were more credible.
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Property Tax Excessive Assessment Appeal – Trial Court 
Findings Insufficient (cont’d)

 Deduction of capital expenditures.

• Court of Appeals reversed.
 Remanded for further fact finding.
 No appeal to the Wisconsin Supreme Court.
 Different trial judge.
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Manufacturing, Tools, and Patterns Personal Property Exemption –
Some MTP Owned/Use by Manufacturers May Qualify

• Masters Gallery Foods, Inc. v. Wisconsin Department of Revenue 
(WTAC Jan. 28, 2022).

• Machinery, tools and patterns (“MTP”) exemption (Wis. Stat.              
§ 70.111(27)) does not apply to MTP “used in manufacturing.”

• WDOR interpretation – does not apply to MTP:

 Owned by a manufacturer.

 Located at a manufacturing facility.

 Used in any way by a manufacturer for any purpose, including a 
non-manufacturing use.
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Manufacturing, Tools, and Patterns Personal Property Exemption –
Some MTP Owned/Use by Manufacturers May Qualify (cont’d)

• Taxpayer interpretation:  Legislature intended to exempt all MTP 
owned or used by manufacturers that did not qualify for the 
manufacturing exemption.

• Wisconsin Tax Appeals Commission decision – middle ground:

 Manufacturers’ MTP exempt if not used directly/indirectly or 
exclusively/non-exclusively in the manufacturing process.

 Not every activity a manufacturer engages in is manufacturing:  
E.g., administrative activities, HR, marketing, and 
groundskeeping.
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Manufacturing, Tools, and Patterns Personal Property Exemption –
Some MTP Owned/Use by Manufacturers May Qualify (cont’d)

• Not exempt MTP includes:

 Maintenance equipment used in part to repair or maintain 
production equipment (b/c used indirectly in manufacturing).

• Exempt MTP includes:

 Forklifts (and similar equipment) used to unload raw materials or 
take finished product from storage to vehicles for transport (b/c 
not used in the production process).

 Lunchroom refrigerators and coffee makers
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Manufacturing, Tools, and Patterns Personal Property Exemption –
Some MTP Owned/Use by Manufacturers May Qualify (cont’d)

 Copiers (e.g., in an HR office)

 Snowblowers, yard maintenance equipment, and similar equipment 

 Fans which maintain temperature in the first place of storage of the 
finished goods

 Items used for general cleaning and maintenance of the plant

 Machinery tangentially related to the production process, such as 
equipment that sanitizes worker clothing, certain thermal imaging 
cameras (e.g., to detect overheating in the building electrical 
system), electric generators, and air sanitizing equipment.
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Manufacturing, Tools, and Patterns Personal Property Exemption –
Some MTP Owned/Use by Manufacturers May Qualify

• Masters Gallery Foods, Inc. v. Wisconsin Department of Revenue 
(Sheboygan Co. Cir. Ct. Sept. 21, 2022).

• Reversed Wisconsin Tax Appeals Commission.

• Machinery, tools and patterns exemption (Wis. Stat. § 70.111(27)) does 
not apply to manufacturers.

• Statute ambiguous?

• Reliance on legislative history

 2019 legislation (introduced).
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Real Estate Transfer Fee Exemption -
Not Applicable to Transfer from LLCs to Another LLC

• Mequon Reserve, LLC v. Wisconsin Department of Revenue (WTAC 
October 21, 2021).

• Property owned by five (5) LLCs:

 Mequon Reserve Kennedy, LLC

 Mequon Reserve L&P 2, LLC

 Mequon Reserve County Seat, LLC

 Mequon Reserve WAH, LLC

 Mequon Reserve Dakota, LLC
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Real Estate Transfer Fee Exemption -
Not Applicable to Transfers from LLCs to Another LLC (cont’d)

• Property transferred to Mequon Reserve, LLC (via Quit Claim 
Deed):

 Land and improvements valued at $16,077,100.

• Wis. Stat. § 77.25(6m) exemption claimed – stating, “Other 
(Converting Entity).” 

• Conversion – from one business entity to another:

 Property held as tenants-in-common.

 Not a business entity.
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Real Estate Transfer Fee Exemption –
Not Applicable to Transfers from LLCs to Another LLC (cont’d)

 Conversion exemption only available for specific conversions 
(do not include tenancies-in-common)

• No certificate of conversion was filed with the Wisconsin 
Department of Financial Institutions.

• Statutory conversion process was not followed.

• Grantor LLCs could have merged, but did not.

• Not exempt from the Wisconsin real estate transfer fee.
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Real Estate Transfer Fee Exemption -
Not Applicable to Transfers from LLCs to Another LLC (cont’d)

• Petitioner = Grantee (Mequon Reserve, LLC).

• Real Estate Transfer Fee:  Imposed on the grantor, not the 
grantee.

• Petitioner not the aggrieved party -> lacked standing to challenge 
the real estate transfer fee assessment.
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Property Tax Exemption for Municipal Property and 
Property of Certain Districts - Expanded

• 2021 Wis. Act 151 (effective for property tax assessments as of January 1, 
2022).

• Property tax exemption – in Wis. Stat. § 70.11(2) - for:
 Municipalities

 Other jurisdictions, such as school districts, metropolitan sewerage 
districts, certain municipal water districts

 Expanded to include a “regional planning commission created under s. 
66.0309”
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Property Tax Exemption for Municipal Property and 
Property of Certain Districts – Expanded (cont’d)

 Limited to property that the commission owned prior to October 1, 
2021.

 Or, if exempt property sold, applies to property purchased if the total 
size of all property owned by the commission is substantially similar to 
size of total property owned prior to October 1, 2021.

 Property owned in excess of size restriction = Taxable.
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Sale of Tax Delinquent Property – Distributions of Proceeds

• 2021 Wis. Act 216 (first applies to tax deeds acquired on April 2, 2022).

• Tax delinquent property:
 County acquires by tax deed and sells.
 County treasurer notifies former owner that may be entitled to a share of 

the proceeds of a future sale.
• Prior Law:

 Former owner had to request payment – within 60 days and in writing.  
 Otherwise would forfeit all claim to the proceeds. 
 If payment requested, county would send to the former owner the proceeds 

minus (i) delinquent taxes, interest, and penalties and (ii) the greater of (a) 
$500 plus 50% of net proceeds after actual costs or (b) 2% of sale price plus 
actual costs and property taxes.
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Sale of Tax Delinquent Property – Distributions of Proceeds

• Current Law:
 Owner not required to request payment.  
 Owner does forfeit rights to net proceeds if the county cannot locate the 

former owner within 5 years.  
 Proceeds due to former owner = minus actual costs plus delinquent taxes, 

interest, and penalties plus actual costs and property taxes that would 
have been owed on the property for the year during which the sale 
occurs.
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Tax Incremental District – Town of Gibraltar

• 2021 Wis. Act 233.

• Allows Town of Gibraltar (Door County) to create a Tax Increment 
District. 

 District must terminated no later than September 30, 2032.

 Developer’s agreement must include a letter of credit 
guaranteeing repayment of the debt service on the project costs.  
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Tax Incremental District No. 3 in City of Wisconsin Dells; 
Annual TID Reports

• 2021 Wis. Act 142.

• Tax Increment District No. 3 – in City of Wisconsin Dells. 

 Project cost expenditures can be made through January 3, 2031 
(prior expenditure period ended May 2020).

 Termination date = December 31, 2036 (prior mandatory 
termination date was 2045).
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Tax Incremental District No. 3 in City of Wisconsin Dells; 
Annual TID Reports (cont’d)

• Annual TID reports:

 Required by municipalities.

 Must include the value of new construction in the TID, less the 
value of improvements removed from the TID.

 Analysis of the impact on property taxes and levy limits.

 Changes effective January 1, 2023.
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Tax Incremental District No. 1 in Marathon City – Life / Tax 
Increment Allocation / Project Cost Expenditure Periods Extended

• 2021 Wis. Act 94.

• Tax Increment District No. 1 – in Marathon City. 

 Extended to 33 years after the district was created. 

 Project cost expenditures can be made through January 3, 2023.
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Miscellaneous

Recent Laws, Cases, Other Guidance
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Video Gaming Machines -
Gambling Machines (“Contraband”) Subject to Seizure

• JD Prime Games Kiosk, et al. v. Wisconsin Department of Revenue, 2022 WI 
App 6.

• June 2017 – Wisconsin Department of Revenue issued removal orders to 
establishments with machines considered to be gambling machines and 
therefore “contraband” subject to seizure.

• Circuit Court reversed, finding in favor of JD Prime.

• Court of Appeals reversed, finding in favor of the Wisconsin Department of 
Revenue.
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Video Gaming Machines -
Gambling Machines (“Contraband”) Subject to Seizure (cont’d)

• Video gaming machines:

 Traditional slot themed symbols, such as bar, cherries, and sevens.

 Players wager credits to play; if they win, the credits accumulate and 
can be redeemed for cash.

 Have a “preview feature,” which allows patrons to “determine in 
advance the outcome of any particular game[.]”

 Can determine if would be a winner before playing the game.
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Video Gaming Machines -
Gambling Machines (“Contraband”) Subject to Seizure (cont’d)

• “Gambling machine” =

“a contrivance which for a consideration affords the player an 
opportunity to obtain something of value, the award of which is 
determined by chance, even though accompanied by some skill and 
whether or not the prize is automatically paid by the machine.”  Wis. 
Stat. § 945.01(3)(a).

• JD Prime asserted that due to the preview feature, there is no element of 
chance and therefore not = gambling machine.

 Players do not need to utilize the preview feature -> outcome 
determined by chance.
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Video Gaming Machines -
Gambling Machines (“Contraband”) Subject to Seizure (cont’d)

• Players may “voluntarily take a loss” to continue playing.

• JD Prime admitted it obtains revenues.

 Therefore, players are losing money in the aggregate.

• Unlike pinball machines and Pac Man- specifically excluded from the 
definition of “gambling machine” – which does not include:

“[a]ny amusement device if it rewards the player exclusively with one or 
more nonredeemable free replays for achieving certain scores and does not 
change the ratio or record the number of the free replays so awarded.”  
Wis. Stat. § 945.01(3)(b)2.

© 2022 All Rights Reserved
Reinhart Boerner Van Deuren s.c.96

Water Impact Fee –
Found To Be Reasonably Related to Service

• Greywolf Partners, Inc. v. Village of Windsor (WTAC Aug. 16, 2022).

• Village of Windsor:

 Issued Water Needs Assessment – to establish water impact fees for new 
storage tank and well facility.

 Estimated costs for new well, well house, and storage tank = $2,835,000.

 Adopted resolution titled Water Facilities Needs Assessment and Impact 
Fees (the “Policy”).

 Under the Policy, the Equivalent Residential User Fee for 
multifamily/senior family residence = $3,000.
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Water Impact Fee –
Found To Be Reasonably Related to Service (cont’d)

• Greywolf Partners – Assisted Living Facility (the Legacy of DeForest):

 22 Community-Based Residential Facility (“CBRF”) units

 32 Residential Care Apartment Complex (“RCAC”) units

 Water impact fee calculation = $108,000

 Projects to which fee was applied included: (a) $2,000,000 reservoir, 
(b) $2,000,000 well (well #3), and (c) $2,000,000 water tower.

 Two projects predated the Legacy.

 Third project in progress when the Legacy was being built.
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Water Impact Fee –
Found To Be Reasonably Related to Service (cont’d)

• Wis. Stat. § 66.0628 Fees imposed by a political subdivision:

(4)(a) Any person aggrieved by a fee imposed by a political subdivision 
because the person does not believe that the fee bears a reasonable 
relationship to the service for which the fee is imposed may appeal the 
reasonableness of the fee to the tax appeals commission . . .

(b) With regard to an appeal filed with the tax appeals commission under 
par. (a), the political subdivision shall bear the burden of proof to 
establish that a reasonable relationship exists between the fee imposed 
and the services for which the fee is imposed. 
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Water Impact Fee –
Found To Be Reasonably Related to Service (cont’d)

• Wisconsin Tax Appeals Commission concluded:

 Actual water usage (including minimal water use habits of the elderly) 
not relevant to whether the water impact fee was reasonable – at the 
time it was imposed.

 Water impact fee could be the same for a car wash and a yarn 
store.

 Municipal water impact fee classification system can be comprised of 
as many (or as few) classes as desired.

 Fee of $108,000 not unreasonable in relation to costs of $6,000,000.
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Leasing of Taxicabs – Subject to Rental Vehicle Fee

• Green Cab of Wisconsin, Inc. v. Wisconsin Department of Revenue
(WTAC Mar. 10, 2022).

• Time periods:  January 1, 2013 – May 31, 2019.

 Notice of Field Action and Field Audit Report (1/1/2013-
12/31/2016):  Additional rental vehicle fees of $859.26 + interest 
of $223.92 = $1,083.18.

 Refund requested of $341,898.65 (rental vehicle fees paid from 
1/1/2013-12/31/2016).

 Refund requested of $166,053.57 (rental vehicle fees paid from 
1/1/2017-5/31/2019).
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Leasing of Taxicabs – Subject to Rental Vehicle Fee 
(cont’d)

• Wisconsin Rental Vehicle Fee:

Wis. Stat. § 77.995(2) There is imposed a fee at the rate of 5 percent 
of the sales price on the rental, but not for the rerental as a service 
or repair replacement vehicle of Type 1 automobiles, as defined in s. 
340.01(4)(a) . . . by establishments primarily engaged in short-term 
rental of vehicles without drivers, for a period of 30 days or less, 
unless the sale is exempt from the sales tax under s. 77.54(1), (4), 
(7)(a), (7m) or (9a).  There is also imposed a fee at the rate of 5 
percent of the sales price on the rental of limousines.

* * *
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Leasing of Taxicabs – Subject to Rental Vehicle Fee 
(cont’d)

• Wis. Stat. § 340.01(4)(a): Type 1 is a motor vehicle designed and 
used primarily for carrying persons but which does not come within 
the definition of a motor bus, motorcycle, moped or motor bicycle.

• Wis. Stat. § 77.995(1)(b): “Limousine” does not include taxicabs, 
hotel or airport shuttles or buses, buses employed solely in 
transporting school children or teachers, vehicles owned and 
operated without charge or remuneration by a business entity for 
its own purposes, vehicles used in car pools or van pools . . . .”
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Leasing of Taxicabs – Subject to Rental Vehicle Fee (cont’d)

• Taxpayer - Facts:

 Green Cab leased taxicabs and equipment to drivers – who were 
limited to providing taxicab services to customers in the general 
public.

 Green Cab’s drivers = independent contractors (kept taxicab ride 
fares).

 No driver had the right to use a particular taxicab.

 The taxicabs had a uniform Green Cab logo and color scheme that 
identified the vehicles as being used in Green Cab’s taxicab 
business.
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Leasing of Taxicabs – Subject to Rental Vehicle Fee (cont’d)

• Taxpayer - Facts:

 Green Cab stored and maintained all taxicabs at its business 
premises.

 Green Cab was issued a Taxicab Company License by the City of 
Madison.

 Green Cab paid an annual airport taxicab fee of $4,800 annually as 
a regulated taxicab company.
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Leasing of Taxicabs – Subject to Rental Vehicle Fee (cont’d)

• Taxpayer - Arguments:

 Taxicab company.

o Not in a business primarily engaged in short-term rental of 
vehicles without drivers, for a period of 30 days or less.

 Limousines are subject to the 5% rental vehicle fee.

o Taxicabs are not limousines.

 Structured its business to obtain advantage for unemployment 
insurance obligations.

o Legislature could not have intended for taxicab companies to be 
subject to the rental vehicle fee.
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Leasing of Taxicabs – Subject to Rental Vehicle Fee (cont’d)

• Wisconsin Tax Appeals Commission – rental vehicle fee applies:

 Green Cab maintained a fleet of vehicles, which it licensed as taxicabs.

o Lease Agreement.  

 A business structure which avoids one type of business-related expense 
(unemployment insurance) should not necessarily escape another (rental 
vehicle fees).

 Separate transactions:

o Lease of driverless Type 1 vehicles to independent contractor taxi 
drivers.

o Passenger pays fare to driver for the ride.  
 Legislature could have exempted rental of taxicabs to drivers (but it did 

not).
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Appeal to the Wisconsin Tax Appeal Commission
– Not Timely

• Angel and Matilde Zumba v. Wisconsin Department of Revenue (WTAC Mar. 
7, 2022).

• Timing:
 Oct. 23, 2020:  Wisconsin Department of Revenue issued Notices of Amount Due for 2013, 

2014, and 2015
 Petition for Redetermination filed
 August 17, 2021:  Notice of Action issued (denying the Petition for Redetermination)
 August 19,2021:  Taxpayer received Notice of Action
 October 18, 2021:  Expiration of 60-day appeal window
 October 22, 2021:  Wisconsin Tax Appeals Commission received Petition for Review by 

regular USPS mail

• Statutory jurisdictional deadlines cannot be extended.
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Unclaimed Property –
Updates & Voluntary Disclosure

• Updates include:
 Confidentiality
 Interest and penalties
 Holder appeal rights and obligations
 Business-to-business exemption
 Decreases certain abandonment periods (e.g., money orders from 7 

years to 5 years)

• 2021 Wis. Act 87 (effective November 7, 2021).
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Unclaimed Property –
Updates & Voluntary Disclosure (cont’d)

• Voluntary Disclosure:
 Effective through February 28, 2023.
 Eligible if:

 Unclaimed property to report from any of the 5 most recent 
reporting periods.

 Not audited for unclaimed property since July 1, 2016 or 
received notice of upcoming audit.

 No balance due on unclaimed property holder account.
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Unclaimed Property –MoneyGramCase

• Before U.S. Supreme Court

• “Official checks” issued by MoneyGram

 Purchaser pays face value of the check to the selling bank plus 
fees.  Bank sends the funds to MoneyGram.  Purchaser gives 
the check to the payee, who can cash the check at a bank, 
which will then be reimbursed by MoneyGram.

 “Money orders” or “similar written instruments”?
 Escheat to states where instruments purchased.

 Substance v. labels?
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Unclaimed Property –MoneyGramCase (cont’d)

 Or “third party bank checks”?
 Escheat to state where company is incorporated.
 MoneyGram = incorporated in Delaware.

 Substance over form?
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Maryland Digital Advertising Tax – Violated Internet 
Tax Freedom Act and Constitution

• Maryland digital advertising tax

• Circuit Court granted summary judgment for Comcast, finding tax 
violated:
 Internet Tax Freedom Act
 Dormant Commerce Clause of the Constitution
 First Amendment

• Court found the law clearly targeted out-of-state companies 
“particularly in the manner in which the tax is calculated, which has 
nothing to do with even advertising, just gross revenue.”
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Streaming Companies – Not Subject to Tax Under 
Illinois’ Cable and Video Competition Law

• East St. Louis filed lawsuit against video streaming services.

 Claimed owed fees, up to 5% of gross revenue.  

• Court dismissed the action
 Found only the Illinois attorney general had enforcement authority 

under the Cable and Video Competition Law of 2007 (requires video 
and cable service providers to register with the state)

 East St. Louis also argued claims of trespassing, unjust enrichment 
and ordinance violations.
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Colorado – Livestreaming Viewer Credits Not Taxable

• Users of live video streaming platforms purchased virtual credits.

• Credits could be redeemed by viewers to make their chats more visible 
and show support.

• Colorado Department of Revenue concluded credits are not subject to 
Colorado sales tax.  (PLR 22-005; July 22, 2022.)
 Akin to gift cards.
 Also not taxable upon redemption – b/c do not provide tangible 

personal property or services. 
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Cincinnati – Remote Worker Tax Constitutional?

• H.B. 197 (passed in 2020) – mandated that work performed from March 
2020 to December 31, 2020 would be considered to have occurred at 
an employee’s principal place of work (regardless of the employee’s 
physical location).

• Authority to tax nonresidents based on work performed outside the 
city?
 Lower courts said yes (General Assembly had the power to make 

changes to the local income tax rules).
 Before the Ohio Supreme Court.
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Cleveland – City Cannot Collect 
Municipal Income Tax from Nonresident

• H.B. 197 (passed in 2020) – mandated that work performed from March 
2020 to December 31, 2020 would be considered to have occurred at 
an employee’s principal place of work (regardless of the employee’s 
physical location).

• Authority to tax nonresidents based on work performed outside the 
city?
 Cuyahoga County Court of Common Pleas, in Morsy v. Dumas, said 

no.
 Unconstitutional as applied – Morsy lived out of state. 



59

© 2022 All Rights Reserved
Reinhart Boerner Van Deuren s.c.117

Questions?

Thank You!

This presentation provides information of a general nature. None of the information 
contained herein is intended as legal advice or opinion relative to specific matters, 
facts, situations or issues. Additional facts and information or future developments 
may affect the subjects addressed in this presentation. You should consult with a 
lawyer about your particular circumstances before acting on any of this information 
because it may not be applicable to you or your situation.
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Wisconsin Department of 
Revenue Update
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Topics
▷ Income/Franchise Tax Update

▷ Sales/Use Tax Update

▷ Unclaimed Property Update

▷ Processing, Procedures, and Projects

▷ My Tax Account (MTA) Updates

▷ Performance Metrics

4

Income/Franchise Tax Update
▷ Internal Revenue Code Update

▷ Wisconsin Income/Franchise Tax Law Changes

▷ Pass-Through Entity Auditing – 2021 Wis. Act 262

▷ Litigation

▷ Other Updates & Reminders

▷ Form Updates
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Internal Revenue Code
Update

6

Internal Revenue Code (IRC) Update
Tax Year 2022

▷ Wisconsin follows the IRC as of December 31, 2020, with certain exceptions

▷ Wisconsin computes depreciation and amortization using IRC in effect on 
January 1, 2014, with certain exceptions

▷ Wisconsin has not adopted federal bonus depreciation provisions

▷ Wisconsin follows changes to IRC section 179 expensing
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IRC Update
▷ Federal laws that have passed since December 31, 2020, that Wisconsin has not 

adopted:
o Public Law 117-2 – American Rescue Plan Act of 2021
o Public Law 117-6 – PPP Extension Act of 2021
o Public Law 117-44 – Surface Transportation Extension Act of 2021
o Public Law 117-52 – Further Surface Transportation Extension Act of 2021
o Public Law 117-58 – Infrastructure Investment and Jobs Act
o Public Law 117-103 – Consolidated Appropriations Act, 2022
o Public Law 117-167 – Supreme Court Security Funding Act of 2022
o Public Law 117-169 – Inflation Reduction Act of 2022

8

IRC Update
Tax Year 2022

▷ Medical expense itemized deduction floor is 7.5% of AGI (same as federal).

▷ Federal charitable contributions are considered normal itemized deductions on 
Schedule A. There is no longer a below-the-line deduction on Form 1040.  Same 
applies for Wisconsin's itemized deduction credit. 

▷ Federal itemized deduction limitations for charitable contributions apply for 
Wisconsin.
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IRC Update – Not Adopted
▷ Public Law 117-2 (American Rescue Plan Act)

o Earned income credit (EIC)
 Raised investment income limit to $10,000 beginning in 2021 (adjusted annually)

― Wisconsin investment income limit is $3,800 for 2022

 Allows certain married individuals to claim EIC
Files separate from spouse, and

― Lives apart from spouse for last 6 months of year, or
― Has divorce or separation agreement by end of the tax year

10

IRC Update – Not Adopted
▷ Public Law 117-2 (American Rescue Plan Act)

o Excess business loss limitation under IRC 461(I) applies through December 31, 2026
o Limitation is further extended through December 31, 2028 

(Public Law 117-169 Inflation Reduction Act of 2022)
o Wisconsin never adopted the limitation 
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IRC Update – Not Adopted
▷ Public Law 117-2 (American Rescue Plan Act)

o Student loan forgiveness
 Certain student loans discharged under sec. 108(f)(5), IRC, in tax years 2021 through 2025 

are not included in FAGI
 Wisconsin follows the old sec. 108(f)(5), IRC (as of 12/31/20), which excludes student loan 

discharges on account of death or total and permanent disability
 Wisconsin allows exclusion under sec. 108(f)(1) for individuals who work for a certain period 

of time in certain professions (e.g., Public Service Loan Forgiveness program)
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IRC Update – Not Adopted
▷ Public Law 117-2 (American Rescue Plan Act)

o Repeal election to allocate interest, etc., on a worldwide basis, which was set to begin in 
2021

o Repeal of election does not apply for Wisconsin
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IRC Update – Not Adopted
▷ Public Law 117-2 (American Rescue Plan Act)

o Deduction Limitation for Highly-Paid Employees
Federal –A publicly-held corporation may not deduct more than $1,000,000 of compensation 
paid to any covered employee for the performance of services as provided in IRC sec. 162(m). 
The definition of a covered employee is expanded to include the principal executive officer and 
principal financial officer. (Public Law 115-97). For taxable years beginning after December 31, 
2026, the definition of a covered employee is expanded to include an employee that is among 
the 5 highest compensated employees for the taxable year. (Public Law 117-2).

Wisconsin – The changes to the definition of “covered employee” by Public Law 115-97 and 
117-2 do not apply for Wisconsin

14

IRC Update – Not Adopted
▷ Federal provisions not adopted by Wisconsin

o Public Law 117-58 – Infrastructure Investment and Jobs Act
 Extensions

• Treats multiple declarations of federally declared disasters as a separate incident period allowing 
for a 60-day extension for each incident period. Previously, if a subsequent federally declared 
disaster occurred during a current disaster period, the extension would extend 60 days beyond the 
first day of the incident period for the subsequent disaster.

• Added "significant fires" to the list of reasons certain deadlines may be extended.
 Certain contributions received from any person by a regulated public utility which provides 

water or sewerage disposal services is included in the definition of a "contribution to the 
capital of the taxpayer" for purposes of excluding the contribution from gross income of a 
corporation.
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IRC Update – Not Adopted
▷ Federal provisions not adopted by Wisconsin

o Public Law 117-58 – Infrastructure Investment and Jobs Act
 The interest from the following bonds is exempt from federal income tax

• Qualified broadband projects exempt facility bonds
• Qualified carbon dioxide capture exempt facility bonds

o Public Law 117-103 – Consolidated Appropriations Act, 2022
 Extension applies for treating a plan as a high deductible health plan even if it fails to have a 

deductible for telehealth and other remote care services, effective for months beginning after 
March 31, 2022, and before January 1, 2023. For Wisconsin, a deduction from gross income for 
contributions made may not be allowed.
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IRC Update – Not Adopted
▷ Federal provisions not adopted by Wisconsin

o Public Law 117-169 – Inflation Reduction Act of 2022
 The amount of the federal aviation fuel credit is included in gross income, effective for fuel 

sold or used after December 31, 2022.
 Energy efficient commercial buildings deduction – In the case of a real estate investment trust 

corporation, for purposes of computing the earnings and profits, the deduction is allowed in 
the year the property is placed in service as opposed to over a period of 5 taxable years. 

 Certain taxpayers (not tax-exempt entities) are allowed a one-time transfer of certain tax 
credits. Any payments received in exchange for the transfer of credits are excluded from 
income, and any amounts paid to obtain a transferred credit cannot be deducted from income, 
effective for taxable years beginning after December 31, 2022.

 Federal excise tax on stock buy-backs and federal corporate alternative minimum tax do not 
apply to Wisconsin.
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Wisconsin Income/Franchise Tax 
Law Changes

18

Restaurant Revitalization Grants Exclusion
▷ 2021 Wisconsin Act 156

▷ Income received in the form of a grant from the restaurant revitalization fund 
under sec. 5003 of P.L. 117-2 (ARPA) is exempt from Wisconsin income and 
franchise tax

▷ Expenses paid directly or indirectly with the grant money remain deductible

▷ Effective for taxable years beginning after December 31, 2020
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New Additional Child and Dependent Care 
Tax Credit

2021 Wis. Act 58

▷ Effective for tax year 2022

▷ Subtraction no longer available

▷ Credit allowed equal to 50% of the federal child and dependent care tax credit 
under IRC 21

▷ Not available to nonresidents or part-year residents

▷ If married, must file a joint return unless considered not married

20

Capital Loss Deduction
2021 Wisconsin Act 157

▷ Capital loss deduction increased from $500/year to $3,000/year ($1,500 for 
married persons filing separately)

▷ Applies to individuals and partnerships and tax-option (S) corporations making 
the entity-level tax election

▷ Effective for taxable years beginning after December 31, 2022
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2021 Wisconsin Act 258
▷ 2021 Wisconsin Act 258 became effective on April 17, 2022.

▷ Various changes for partnerships, corporations, and limited liability companies 
were made in chs. 178, 179, 180, 181, and 183, Wis. Stats. 

▷ The following income/franchise tax laws were revised to provide that the new 
provisions in the Act are treated for state tax purposes in the same manner as 
they are treated for federal tax purposes:
o Section 71.80(21), Wis. Stats., Business Entity Conversion
o Section 71.80(21m), Wis. Stats., Business Entity Interest Exchange
o Section 71.80(22), Wis. Stats., Business Entity Merger
o Section 71.80(22m), Wis. Stats., Business Entity Domestication

22

2021 Wisconsin Act 258 (cont.)
▷ The Act provides that the changes in the Act applicable to liquidations, 

reorganizations, and business entity formations follow the general sales and use 
tax provisions relating to liquidations, reorganizations, and formations (sec. 
77.61(15), Wis. Stats.) 

▷ Income, franchise, sales, and use tax liabilities from a DOR assessment may be 
claimed against a dissolved limited liability partnership, limited partnership, or 
limited liability company (secs. 178.0807, 179.0806, and 183.0704, Wis. Stats.), 
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Pass-Through Entity Auditing
2021 Wis. Act 262

24

2021 Wisconsin Act 262
▷ Effective April 17, 2022

▷ The Act includes the following provisions:
o Pass-through definitions
o Pass-through entity audits
o Pass-through entity appeals
o Pass-through entity elections
o Pass-through entity representative
o Confidentiality
o Internal Revenue Service partnership audit adjustments
o Other
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Pass-Through Definitions 
▷ "Pass−through enƟty" means a partnership, a limited liability company, a tax−opƟon 

(S) corporaƟon, an estate, or a trust that is treated as a pass−through enƟty for 
federal income tax purposes.

▷ "Pass−through item" means an item of income, gain, loss, deducƟon, credit, or any 
other item that originates with a pass−through enƟty and is required to be reported 
by one or more pass−through members.

▷ "Pass−through member" means a person who is a partner in a partnership, member 
of a limited liability company, shareholder in a tax−opƟon (S) corporaƟon, beneficiary 
of an estate or a trust, or any other person whose tax liability under ch. 71, Wis. 
Stats., is determined in whole or in part by taking into account the person’s share of 
pass−through items, directly or indirectly, from a pass−through enƟty.

26

Pass-Through Entity Audits
▷ Audit provisions provided under sec. 71.745, Wis. Stats.

▷ The department may assess and collect addiƟonal tax from a pass−through enƟty 
(PTE) on income otherwise reportable by its pass−through members. Tax rates 
for entity-level audit assessments are as follows:
o 7.65% for income otherwise reportable by direct owners that are individuals, estates, 

and trusts
o 7.9% for income otherwise reportable by all other direct owners (e.g., corporations and 

partnerships)
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Pass-Through Entity Audits (cont.)
▷ The department may issue a refund to a PTE. 

o Refunds only issued to PTE for overpayment of tax from payments made by PTE. 
o Overpayment of tax from payments not made by PTE must be claimed by pass−through 

members (PTMs) on an amended return for each reviewed year. 
 PTMs may claim their proportionate share of overpayment within one year after the date 

the determination of the overpayment becomes final or within four years of the 
unextended due date of the PTMs' return as provided in sec. 71.75, Wis. Stats., whichever is 
later.

28

Pass-Through Entity Audits (cont.)
▷ The department may assess or adjust a credit under sec. 71.07, 71.28, or 71.47, 

Wis. Stats. 
o Assessment to reduce or recover a credit may be issued to PTE if PTE previously 

computed the credit and reported the credit to its PTMs. 
 Many WI credits are added to income.  The Act provides that an assessment may be 

reduced by the tax effect from removing the credit from income, if the income modification 
occurs in a taxable year under review in the audit. Income modification may not be claimed 
by the PTMs.
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Pass-Through Entity Audits (cont.)
▷ The department may assess or adjust a credit under sec. 71.07, 71.28, or 71.47, 

Wis. Stats. (cont.) 
o Adjustment to increase a credit may offset additional tax assessed to PTE. 
o Excess credit not used to offset additional tax may not be claimed by or refunded to the 

PTE.
 PTMs may file an amended return for each reviewed year to claim their proportionate share 

of excess credit.
 Claims may be made within one year from the date the determination becomes final or 

within four years of the unextended due date of the PTMs' return as provided in sec. 71.75, 
Wis. Stats., whichever is later.

30

Pass-Through Entity Audits (cont.)
▷ Statute of limitations, interest, and penalties under secs. 71.77, 71.82, and 71.83, 

Wis. Stats., apply to determinations made at the PTE level without regard to the 
action or inaction of PTMs.

Example: If a partner does not file a return (no statute of limitations), the entity-level 
assessment must be made within 4 years from the unextended due date of the partnership's 
return.

▷ Audit provisions under sec. 71.745, Wis. Stats., do NOT apply to partnerships and 
tax-option (S) corporations making the entity-level tax election under sec. 
71.21(6)(a) or 71.365(4m)(a), Wis. Stats.
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Pass-Through Entity Appeals
▷ Under sec. 71.745(6)(b), Wis. Stats., PTE may, within 60 days after receipt of 

determination, petition the department for redetermination. 

▷ The department shall make a redetermination on the petition within 6 months 
after the date on which the petition is filed. 

▷ If no timely petition for redetermination is filed with the department, the 
department’s determination is final and conclusive.

32

Pass-Through Entity Appeals (cont.)
▷ PTE may, within 60 days after receipt of redetermination, appeal the 

redetermination to the Wisconsin Tax Appeals Commission (TAC) as provided in 
sec. 71.88(2), Wis. Stats. 

▷ If no timely petition is filed with the TAC, the department’s redetermination is 
final and conclusive.
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Pass-Through Entity Elections
▷ PTE may elect, under sec. 71.745(8), Wis. Stats., to reduce an audit assessment 

at the entity level if all the following apply:
o Election made within 60 days after the entity-level determination becomes final.
o PTE reports to the department and its PTMs the adjustments for each PTMs' 

proporƟonate share of pass−through items for each taxable year.
o PTMs report and pay within 60 days of the election any resulting tax due from the 

adjustments to the pass-through items.

34

Pass-Through Entity Elections (cont.)
▷ PTE may elect, under sec. 71.745(9), Wis. Stats., to have the department assess 

each of the PTMs if all the following apply:
o PTE has 25 or fewer PTMs for all years under review. 
o PTE does not have a PTM that is a PTE for any year under review.
o Election made within 60 days after the entity-level determination becomes final.

▷ If election is made, sec. 71.77(7)(c), Wis. Stats., provides the department may 
assess the PTMs within one year from the date of the election.

▷ Election does not relieve pass-through entity representative's powers and duties 
for extension agreements, appeals, and requirement to provide the department 
with sufficient information to identify each PTM and the capital, profit, and loss 
interest of each PTM.
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Pass-Through Entity Representative
▷ Under sec. 71.80(26)(a), Wis. Stats., each PTE must designate a PTM or other 

person with substanƟal presence in the United States as the pass−through enƟty 
representative (PTR). 

▷ PTR may be different than federal representative.

▷ If PTE did not designate a PTR, the department will send a written request for a 
PTR. 

▷ If PTE does not designate a PTR within 60 days of the department's request, the 
department may designate a PTR and notify, in writing, the PTE.
o PTE may at any time provide a written statement to the department designating a new 

PTR.

36

Pass-Through Entity Representative (cont.)

▷ 2022 Form 2 (fiduciary, estates, trusts), Form 3 (partnerships), and Form 5S (tax-
option (S) corporations) have been updated to include a section for the PTE to 
designate a PTR. 
o More detail provided in Form Updates section of presentation.

▷ PTE may also designate a PTR by submitting a Form PT-R, Pass-Through Entity 
Representative, or a separate statement, that includes all the information 
requested on Form PT-R, signed by an authorized agent of the PTE.

▷ The department will treat the most recently appointed PTR as the sole active PTR 
under sec. 71.80(26), Wis. Stats.
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Pass-Through Entity Representative (cont.)

▷ Form PT-R or a written statement designating a PTR are sent to:
o DORAuditPassThrough@wisconsin.gov, or

o MS 6-81
Wisconsin Department of Revenue
Pass-Through Audit Unit
PO Box 8906
Madison, WI 53708-8906 

38

Pass-Through Entity Representative (cont.)

▷ PTR powers and duties as provided under sec. 71.80(26)(b), Wis. Stats.
o Act as the sole authority on behalf of the PTE and its PTMs with respect to an entity-

level audit determination under sec. 71.745, Wis. Stats.

o File appeals of notices of PTE adjustments.

o Enter into extension agreements with the department on behalf of the PTE for purposes 
of extending the periods of limitation for issuing assessments and claiming refunds.

o Enter into settlement agreements and bind PTMs to adjustments relating to 
pass−through items.

o Receive notices of PTE adjustments.
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Pass-Through Entity Representative (cont.)

▷ PTR powers and duties as provided under sec. 71.80(26)(b), Wis. Stats. (cont.)
o Provide the department sufficient information to identify each PTM and the capital, 

profit, and loss interest of each PTM. 

o NoƟfy all PTMs of their share of correcƟons and adjustments made to pass−through 
items within 60 days after an entity-level audit determination becomes final or after 
receipt of notice of approval for a partnership to pay tax on behalf of the partners after 
being issued a final audit determination at the partnership level from the Internal 
Revenue Service (IRS partnership adjustment treatment explained later).

▷ PTR may delegate powers and duties in sec. 71.80(26)(b), Wis. Stats., to an 
authorized agent of  the PTE (e.g., Power of Attorney (POA)), as provided under 
sec. 71.80(26)(c), Wis. Stats.

40

Pass-Through Entity Representative (cont.)

▷ PTR powers and duties vs. POA authority for audit determinations at the entity 
level under sec. 71.745, Wis. Stats.
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Confidentiality
▷ As provided under sec. 71.78(11), Wis. Stats., if the department audits a PTE for 

income or franchise taxes of its PTMs, including when an election to pay tax at 
the entity level is made under sec. 71.21(6)(a) or 71.365(4m)(a), Wis. Stats., the 
department may disclose the following:
o To a PTM: PTE is under audit or was audited, if the disclosure is necessary to explain any 

amounts assessed or refunded to the PTM or to obtain information necessary to 
determine the proper amount of adjustment to make at the PTE level.

o To a PTE: IdenƟƟes of one or more of its PTMs who have failed to report pass−through 
items originating with the entity on their Wisconsin returns, if the disclosure is necessary 
to explain any amounts assessed or refunded to the PTM or to obtain information about 
a PTM’s return in order to determine the proper amount of adjustment to make at the 
PTE level.

42

IRS Partnership Audit Adjustments
▷ If a partnership receives an IRS audit adjustment at partnership level, partnership 

may request to amend Wisconsin partnership returns and pay tax on behalf of 
PTMs. Request must be made within 60 days after final determination by the IRS.
o If department approves the request, partnership must amend the Wisconsin partnership 

returns for each reviewed year, as defined under section 6225 of the IRC, to report such 
changes within 180 days from the date the department approves the request. 
Partnership must pay tax at the highest tax rate computed under sec. 71.745(2)(a), Wis. 
Stats., as follows:
 7.65% for income otherwise reportable by direct owners that are individuals, estates, and 

trusts

 7.9% for income otherwise reportable by all other direct owners (e.g., corporations and 
partnerships)
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IRS Partnership Audit Adjustments (cont.)
▷ If department denies the request, partnership and its PTMs must file amended 

Wisconsin returns for each reviewed year, as defined under section 6225 of the 
IRC, to report such changes within 180 days from the date the department 
denies the request.

44

Other
▷ Adjustments to pass−through items made in a PTE audit determinaƟon are 

attributable to each PTM in a manner, and for the taxable year, that is consistent 
with the treatment of the pass−through items as if a determinaƟon was not 
made at the entity level. For example, a PTM may increase basis in partnership 
interest by the PTM's proportionate share of additional income determined in 
the partnership audit assessment.

▷ If the department determines that a tax liability exists and that the liability may 
be owed by more than one PTM of a PTE, the department may assess any PTM 
of the PTE for their allocated portion of additional tax otherwise due.
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Other (cont.)
▷ If any PTE required to file a return under ch. 71, Wis. Stats., files an incomplete 

or incorrect return, the department, upon a showing by the department under 
sec. 73.16(4), Wis. Stats., may assess the PTE an amount equal to 25 percent of 
the amount of the tax assessed under sec. 71.745, Wis. Stats. The amount shall 
be assessed, levied, and collected in the same manner as additional normal 
income or franchise taxes.

46

Resources
▷ Pass-Through Entity Level Audits Under 2021 Wis. Act 262 common questions

o https://www.revenue.wi.gov/Pages/FAQS/ise-pte-audit.aspx

▷ Partnerships common questions numbers 3 and 4
o https://www.revenue.wi.gov/Pages/FAQS/ise-pship.aspx

▷ Form PT-R, Pass-Through Entity Representative
o https://www.revenue.wi.gov/dorforms/ptrf.pdf

▷ Form PT-R instructions
o https://www.revenue.wi.gov/dorforms/i-ptr.pdf
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Income/Franchise Tax
Litigation

48

Litigation – Gambling Losses
▷ Julie Chier v. Wisconsin Department of Revenue: Wisconsin Tax Appeals Commission, March 

22, 2022

▷ Claimed to be a professional gambler

▷ Taxpayer records:
o Separate bank accounts not kept
o Activities were not tracked on computer spreadsheet or similar document
o Contemporaneous notes were not kept
o No business plan
o Gambling not carried on in a business-like manner
o Utilized player's cards and casino gaming records to substantiate portion of winnings
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Litigation – Gambling Losses
▷ IRS notice stated taxpayer did not qualify as professional gambler

▷ Tax Appeals Commission concluded:
o Disallowed status as professional gambler (disallowed business loss on Schedule C)
o Allowed gambling losses under the session method of reporting that were substantiated 

in part with casino records

▷ Session winnings are reported as other income on Form 1040

▷ Session losses are reported as misc. itemized deductions on Schedule A

▷ Note: Wisconsin law does not allow gambling losses for itemized deduction 
credit

50

Litigation: Apportionable Income –
Environmental Credit Sales
▷ American Honda Motor Co., Inc.: Wisconsin Tax Appeals Commission, November 29, 2021

▷ American Honda earns and resells environmental credits from producing vehicles that 
exceed emission standards

▷ American Honda has nexus with Wisconsin and files a Wisconsin combined return

▷ American Honda reported the credit sales as non-apportionable Wisconsin income because 
the business activities related to the credit took place in California

▷ The Commission agreed with the department's position that the credit sales are 
apportionable income because they represent unitary and operational income integral to 
Honda's business and were not mere investments 

▷ American Honda has appealed
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Litigation: Manufacturing Credit
▷ The Graphic Edge, Inc.: Wisconsin Tax Appeals Commission, December 20, 2021

▷ Graphic Edge is a printing company located in Wisconsin and was classified for property tax 
purposes as a manufacturer by the Department of Revenue

▷ Graphic Edge computed the manufacturing credit by including depreciation recapture and 
Form 4797 gain on the sale of business equipment in production gross receipts but did not 
allocate any expenses as direct and indirect costs 

▷ The department removed depreciation recapture and Form 4797 gain from production 
gross receipts

▷ The Commission agreed with the department because the printing equipment that was 
sold was not manufactured by Graphic Edge

▷ Graphic Edge did not further appeal 

52

Litigation: Nexus - Foreign Corporation Selling Travel 
Services

▷ ASAP Cruises, Inc.: Wisconsin Tax Appeals Commission, May 23, 2022

▷ ASAP is a Florida corporation that sells travel services to individuals and 
businesses across the U.S. via independent travel consultants

▷ ASAP receives income from the sale of travel services by independent travel 
consultants and in turn pays them a commission 

▷ ASAP was a party to around 100 independent travel consultant agreements with 
individuals and businesses located in Wisconsin 

▷ ASAP did not file Wisconsin income or franchise tax returns, so the department 
issued estimated assessments
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Litigation: Nexus - Foreign Corporation Selling Travel 
Services

▷ ASAP argued: 
o Nexus protection under Public Law 86-272 because they were selling tangible software
o They were not engaged in business in Wisconsin because they were selling software 

services (SaaS) and solicitation of WI customers was conducted remotely and 
electronically from Florida 

▷ The Commission concluded ASAP was engaged in business in Wisconsin through 
its sales of travel services to Wisconsin customers through their independent 
travel consultants

▷ ASAP appealed to Dane County Circuit Court 

54

Litigation: Pass-Through Withholding Tax –
S-Corporation Without Physical Presence

▷ MacKinney Systems, Inc.: Wisconsin Tax Appeals Commission, March 16, 2022

▷ MacKinney is a Missouri tax-option (S) corporation without a physical presence in 
Wisconsin

▷ All shareholders are nonresidents of Wisconsin

▷ MacKinney delivers prewritten software to customers via download and provides 
technical support and maintenance services from Missouri

▷ MacKinney received over $100,000 per year from customers in Wisconsin but 
did not file/pay income or franchise tax returns or pass-through withholding 
taxes
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Litigation: Pass-Through Withholding Tax –
S-Corporation Without Physical Presence

▷ The department issued a pass-through withholding assessment, which was 
appealed to the Commission

▷ The Commission sustained the assessment and concluded that MacKinney met 
the definition of doing business in Wisconsin under sec. 71.22(1r), Wis. Stats., 
because some of the customers received the product and services in Wisconsin

▷ The Commission also noted that withholding tax is different from income or 
franchise tax – withholding tax is required even if the nonresidents do not have 
an income tax filing requirement in Wisconsin

56

Litigation: Pass-Through Withholding
▷ RADS Partnership, Via Cresta, L.P., Laughing Cow, LP, Finger Living Trust, and 

Westmar LTD (Petitioners) v. Wisconsin Department of Revenue: Wisconsin Tax 
Appeals Commission, July 26, 2022

▷ All Petitioners are pass-through entities, except Finger Living Trust

▷ Petitioners did not file withholding returns in 2013

▷ Petitioners claimed they did not have to file withholding returns because they 
had losses from prior years

▷ Petitioners did not timely file returns for years in which losses were incurred
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Litigation: Pass-Through Withholding
▷ RADS Partnership, Via Cresta, L.P., Laughing Cow, LP, Finger Living Trust, and 

Westmar LTD (Petitioners) v. Wisconsin Department of Revenue: Wisconsin Tax 
Appeals Commission, July 26, 2022

▷ Commission concluded:
o Pass-through entities are required to file a timely pass-through withholding form in each 

year where there is "Wisconsin income" (i.e., not allowed to use prior years' losses)
o Adding the word "taxable" to "income" under sec. 71.775(2)(a) and (3)(a)2., Wis. Stats., 

changes the meaning of the statute 
o Pass-through entities must use WI Form PW-1 as the pass-through withholding form

▷ Petitioners appealed the decision

58

Other 
Income/Franchise Tax 
Updates & Reminders
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Other Updates and Reminders
▷ College savings account subtraction

o $3,560 ($1,780 if married filing separately)
o 2021 amount was $3,380

▷ Wisconsin tuition and fees subtraction
o Subtraction – increased from $6,973 to $6,976

 Includes fees for course related books if paid to institution as condition of enrollment or 
attendance

o Phase-out
 Single or head of household - $60,380 to $72,460
 Married filing joint - $96,600 to $120,760
 Married filing separate - $48,300 to $60,380

60

Other Updates and Reminders
▷ Mileage rates - 2022

o 58.5 cents per mile for business miles, up from 56 cents for 2021
o 18 cents per mile for medical or moving purposes, up from 16 cents for 2021
o 14 cents per mile in service of charitable organizations

▷ Educator expense deduction
o Wisconsin follows increased federal deduction amount
o Increased to $300 for 2022, up from $250 for 2021
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Active Duty Military Pay Subtraction
2021 Wis. Act 58

▷ Created sec. 71.05(6)(b)56., Wis. Stats., effective for tax year 2021

▷ Basic, special, or incentive pay income received from federal government under 
37 USC chapters 3 and 5 while the individual is on active duty in the U.S. Armed 
Forces

▷ For 2022 tax year:
o Subtraction allowed for military pay received for active duty
o Subtraction not allowed for inactive duty training (drill pay)

▷ Publication 128, Wisconsin Tax Information for Military Personnel and Veterans

62

Credit for Tax Paid to Another State
▷ Credit for tax paid to reciprocal states

o Wisconsin has income tax reciprocity with Illinois, Indiana, Kentucky, and Michigan
o Reciprocity generally only applies to income earned as an employee (wages)
o Wisconsin resident may not claim a credit for tax paid to another state on the Wisconsin 

return if the income reportable on the other state's tax return is subject to reciprocity
o If Wisconsin resident earns income in reciprocal state and income tax is withheld for the 

other state, resident must file an income tax return with that state to obtain a refund of 
the withheld tax
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Schedule RT – Related Party Expenses
▷ Taxpayers must disclose on Schedule RT if the total deduction for all related 

party payments reduce Wisconsin taxable income, after apportionment, by 
$100,000 or more:
o Interest Expenses
o Rent Expenses
o Management Fees
o Intangible Expenses

▷ Due on or before the extended due date of the return

64

Schedule RT – Related Party Expenses
▷ If the Department discovers that related party expenses were not disclosed 

timely on Schedule RT, the expense deduction may be disallowed (sec. 
71.80(23)(b), Wis. Stats.)

▷ Schedule RT is not required for transactions between members of a combined 
group of corporations that file a combined return and eliminate the 
intercompany transactions in the computation of combined unitary income.
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Reorganizations
▷ Taxpayers must have the same taxable year for federal and Wisconsin purposes 

(e.g., if a short-period return must be filed for federal purposes, a short-period 
return must also be filed for WI purposes).  

▷ A reorganization may result in a continuation of the old entity. For example:
o A merger of two or more partnerships that meets the requirements in sec. 708(b)(2)(A), 

of the Internal Revenue Code (IRC).

o A tax-option (S) corporation's change in identity, form, or place of organization under 
sec. 368(a)(1)(F), IRC.

▷ Continuation may impact the resulting entity's estimated tax payments and 
underpayment interest (check boxes added to Partnership and S corp forms).

66

Entity-Level Tax Elections

▷ 2017 Wisconsin Act 368 created an election for partnerships and tax-option (S) 
corporations to pay tax at the entity level on behalf of their pass-through 
members. 

▷ Reminder: The election or subsequent revocation of the election under sec. 
71.21(6)(a) or 71.365(4m)(a), Wis. Stats., must be made by the extended due 
date of the entity's income or franchise tax return.
o Calendar year partnership extended due date: 9/15

o Calendar year tax-option (S) corporation extended due date: 10/15



34

67

Entity-Level Tax Elections – Filing Stats

Tax-Option (S) Corporations (Form 5S) 2019 2020 2021

Returns filed 81,517 80,602 76,437

Entity-level tax elections filed 2,992 4,076 5,281

Percent of entity-level tax elections filed 3.67% 5.06% 6.91%

Partnerships (Form 3) 2019 2020 2021

Returns filed 79,885 80,432 79,366

Entity-level tax elections filed 1,495 2,010 2,654

Percent of entity-level tax elections filed 1.87% 2.50% 3.34%

68

Qualified Wisconsin Business (QWIB) –
Income Exclusion / Deferral
▷ Capital Gain Exclusion / Deferral

o Long-term capital gain from investments made after December 31, 2010, in a qualified 
Wisconsin business and held for at least five uninterrupted years are excluded from 
Wisconsin income

o Exclusion does not apply to any portion of gain due to amount of gain deferred at time 
of investment

o See Schedule QI, Sale of Investment in a Qualified Wisconsin Business



35

69

Qualified Wisconsin Business (QWIB) 
Registration
▷ A business may register as a QWIB if, in the business's tax year ending immediately before 

the date of registration:
o The business has at least 2 full-time employees,

o The amount of payroll compensation paid by the business in WI is at least 50% of all payroll 
compensation paid by the business, and

o The value of real and tangible personal property owned or rented and used by the business in WI is at 
least 50% of the value of all real and tangible personal property owned or rented and used by the 
business.

▷ Business must register each year it desires to be a QWIB (sec. 73.03(69), Wis. Stats.)
o Registration for 2022 must be completed by January 2, 2023.

70

QWIB Registration (cont.)
▷ Registration for 2022 must be completed by January 2, 2023.

▷ To register your business with the department, use the department's online 
application here:
o https://tap.revenue.wi.gov/QualBus/_/

▷ A list of QWIBs can be found on the department's website here:
o https://www.revenue.wi.gov/Pages/Report/qualified-businesses.aspx
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Qualified Opportunity Fund (QOF)
▷ Certain taxpayers who invest in a QOF may qualify for federal tax benefits:

o Defer paying tax on capital gains by investing the gains in a QOF
o Reduce the taxable amount of the deferred capital gains by

 10% if QOF investment is made prior to Jan. 1, 2022, and is held for at least 5 years
 15% if QOF investment is made prior to Jan. 1, 2020, and is held for at least 7 years

o Exclude all gains from the sale of a QOF investment by holding the QOF investment for 
at least 10 years.

▷ See sections 1400Z-1 and 1400Z-2 of the Internal Revenue Code (IRC)

▷ WI follows the federal tax benefits

72

WI Qualified Opportunity Fund (WQOF)
▷ A WQOF means a QOF that holds at least 90% of its assets in WI qualified 

opportunity zone property

▷ For taxable years beginning on or after January 1, 2020, a WQOF is required to 
file WI Form WQOF with the department and provide a copy to each investor by 
January 31 of the year following the close of the WQOF's taxable year. 

▷ In addition to the federal QOF tax benefits, certain taxpayers who defer paying 
tax on their capital gains by investing in a WQOF may qualify for a WI subtraction 
or basis modification
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WQOF (cont.)
▷ The WI subtraction or basis modification is

o 10% of the deferred capital gain if
 The WQOF investment was held for at least 5 years and
 The taxpayer qualifies for the 10% federal QOF exclusion

o 15% of the deferred capital gain if
 The WQOF investment was held for at least 7 years and
 The taxpayer qualifies for the 15% federal QOF exclusion 

▷ Note: Any failure by a WQOF may result in the WI subtraction or basis 
modification being denied for investors

74

WQOF (cont.)
Resources:

▷ Common Questions:                                                                    
https://www.revenue.wi.gov/Pages/FAQS/ise-qualified-zones.aspx

▷ Fact Sheet 1121: 
https://www.revenue.wi.gov/DOR%20Publications/1121opportunityzone.pdf

▷ 2022 Form WQOF instructions: 
https://www.revenue.wi.gov/TaxForms2022/2022-FormWQOF-inst.pdf

▷ Sections 71.05(25m), 71.26(3)(vm), 71.34(1k)(p), and 71.45(2)(a)21., Wis. Stats.
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Form Updates

76

Form Changes
▷ Form 1, Wisconsin Resident Income Tax Return

o Added new lines
 Line 1 – Federal adjusted gross income (FAGI) from Form 1040, line 11
 Line 2 – Adjustments to FAGI from Schedule I, line 3
 Line 14 – Additional child and dependent care tax credit (nonrefundable)

o Rearranged lines
 Moved UPI line up before "AMOUNT YOU OWE" as UPI is included in the total
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Form Changes
▷ Form 1NPR, Nonresident and Part-Year Resident Income Tax Return

o Added new line 40 for additional child and dependent care tax credit (nonrefundable)
o Moved UPI line up before "AMOUNT YOU OWE" as UPI is included in the total
o Moved all additions and subtractions to Schedule M

▷ Schedule AR, Explanation of Amended Return
o Added check boxes for amending for a pass-through entity audit
o Created separate instructions for each amendment reason

▷ Schedule CS, College Savings Accounts
o Combined Parts I and II to correctly apply subtraction limitation to both instances of when you 

contribute to an account you own and to an account owned by someone else for the same 
beneficiary

o Eligible carryover is now Part II

78

Form Changes
▷ Schedule OS instructions, Credit for Net Tax Paid to Another State

o Added instructions to clarify whether to compute the credit in Part II or Part III of the 
form when the individual is a member of a pass-through entity that pays tax at the entity 
level in another state, but does not elect to pay tax at the entity level in WI.
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Form Changes
▷ Form 2, Wisconsin Fiduciary Income Tax for Estates and Trust

o Simplified the layout for computing an amount due. 
 Changed line 23 from BALANCE DUE to AMOUNT UNDERPAID and created line 25, AMOUNT 

DUE.

80

Form Changes
▷ Form 2, Wisconsin Fiduciary Income Tax for Estates and Trust

o Updated the "Mail your return to:" section on page 4 to separate out the mailing 
address for returns with a "tax due" or a "refund or no tax due". 
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Form Changes
▷ Form 2, Wisconsin Fiduciary Income Tax for Estates and Trust

▷ Form 3, Wisconsin Partnership Return

▷ Form 5S, Wisconsin Tax-Option (S) Corporation Franchise Income Tax Return

Section added to designate a pass-through entity representative

82

Form Changes
▷ Form 3, Wisconsin Partnership Return

▷ Form 5S, Wisconsin Tax-Option (S) Corporation Franchise Income Tax Return

Added a check box, Item M (Form 3) and Item A9 (Form 5S), for taxpayers to 
indicate the entity reorganized during the tax year and what type of reorganization 
(e.g., sec. 708(b)(2)(A) or 368(a)(1)(F), of the Internal Revenue Code).
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Power of Attorney (POA)
▷ Instructions updated to state that separate POA forms must be completed when:

o Multiple individuals named in Part 3B, and

84

Power of Attorney (POA)
o Each individual has been granted different authority in Part 4
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Form 1098-F New Requirements
▷ The Tax Cuts and Jobs Act of 2017 (sec. 13306 of P.L. 115-97) requires certain 

government entities (e.g., WI DOR) to file Form 1098-F if:
o The government entity is a party involved in a suit or agreement with respect to a 

violation of any law over which the government entity has authority,
o The suit or agreement becomes binding on or after January 1, 2022, and
o The aggregate amount involved in all court orders and agreements is $50,000 or more

▷ Due Date
o File with IRS by Feb. 28 (Mar. 31 if filed electronically) following calendar year in which 

suit or agreement becomes binding
o Provide a copy to payor by Jan. 31 following calendar year in which suit or agreement 

becomes binding

86

Form 1098-F New Requirements (cont.)
Example: 

▷ WI DOR issues a notice of amount due (NOAD) to a corporation because of a 
violation of tax law:
o Tax $40,000
o Interest 10,000
o Penalties 5,000
o Total $55,000 

▷ If NOAD becomes binding on October 10, 2022, DOR must:
o File Form 1098-F with IRS by Feb. 28, 2023 (Mar. 31 if electronically)
o Provide a copy to the corporation by Jan. 31, 2023

▷ Form 1098-F will show $55,000 in box 1 and $5,000 in box 2
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Sales and Use Tax
Update

88

Nonprofit Occasional Sale Exemption
▷ 2021 Wis. Act 167

o Entertainment standard for the nonprofit occasional sale exemption increased 
from $10,000 to $50,000
 If a nonprofit organization charges an admission for an event, the nonprofit 

organization may qualify for the occasional sales exemption (if all other 
standards are met), if the total amount that all entertainers are paid is $50,000 
or less

o Applies to entertainment admission events occurring on and after June 1, 
2022
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Publication 240 Updates
▷ Publication 240, Digital Goods was updated November 2021

▷Major changes:
o Clarified treatment of pre-recorded webinars
o Clarified "other news or information products"
o Clarified examples of taxable and nontaxable digital goods
o Updated bundled transaction example

90

Pre-Recorded Webinars
▷ Sales of pre-recorded webinars are taxable specified digital goods if they 

are not provided incidentally with an education service

▷ Reminder: Pre-recorded webinars are provided incidentally with an 
education service if one of the following occurs:
o The participant is evaluated by an instructor
o The participants are connected to other participants and presenters via internet or other 

networks, allowing the participants to provide, receive, and discuss information together 
by live interaction, contemporaneous with the presentation

o The pre-recorded webinar is certified by a branch of government for the participant to 
receive continuing education credits to obtain or remain in good standing with their 
government-issued license
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"Other News or Information Products"
▷ "Additional digital goods" means all of the following, if they are 

transferred electronically:
1. Greeting cards.
2. Finished artwork.
3. Periodicals.
4. Video or electronic games.
5. Newspapers or other news or information products. 

▷ Section 77.51(1a)(a), Wis. Stats.

92

▷ Prior Publication 240 had the following examples of taxable and 
nontaxable digital goods:
o Taxable - Access to a website that provides real time information of 

commodity or stock prices. 
o Taxable - Access to a website that provides a listing of current job 

opportunities
o Nontaxable - Access to an on-line database of information that allows the user 

to perform searches of the database and view and/or download the 
information retrieved as a result of the search

"Other News or Information Products"
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▷ Clarify that "other news or information products" are products that 
disseminate news or information, both current and historical

▷ Updated Publication 240 has the following examples of taxable additional 
digital goods:
o Access to an online database or website of current or historical information 

that allows the user to view and/or download the information. 
 Listing of job opportunities
 Construction plans and construction plan information
 Price or valuation information
 Personal information, such as address, age, or phone numbers

"Other News or Information Products"

94

Examples of taxable additional digital goods (cont.):
o Information alerts sent by email
oNewsletters transferred electronically
oOnline news services
o Instructional guides

"Other News or Information Products"
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Temporary Events
▷ DOR is continuing education campaign for event operators

▷ New listserv for Temporary Event Operators – see "E-News" page on our website

▷ Operators must report certain information about event within 10 days of event 
close

▷ Most sellers are required to have seller's permit UNLESS exemption applies

▷ Redesigned Wisconsin Temporary Event Report (S-240); no longer accepting old 
format / spreadsheets

▷ New S-240 is a fillable PDF.  If operator has numerous events, can update and save 
PDF form as needed (e.g., update event details, add or delete vendors). 

96

Temporary Events - S-240 Revised
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Temporary Events - S-240 Revised

98

Utilities Providing Outdoor Lighting
▷ Customer-owned lighting

o Utilities that provide electricity to customers who own their own lighting 
equipment are selling electricity (taxable unless an exemption applies, or the 
utility has received a fully completed exemption certificate from its customer)

▷ Utility-owned lighting 
o Utilities that provide lighting equipment and electricity are selling a 

nontaxable outdoor lighting service (not a taxable equipment rental since 
customer generally does not have control of lighting equipment)

▷More details in the October 2022 Wisconsin Tax Bulletin
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Non-Fungible Tokens 
▷ Non-fungible token (NFT) is a unique digital identifier that is recorded in 

blockchain

▷ Used to certify authenticity and ownership of a particular product

▷ Sale of an NFT may be taxable if underlying product or service is taxable in 
Wisconsin

▷ For example, if the NFT entitles the purchaser to receive a digital audio work, 
prepared food, artwork, or an admission to athletic or entertainment event, 
the NFT is taxable

100

Successor Liability
▷ A purchaser of a business is called a successor 

▷ A successor is liable for any unpaid sales and use taxes (but not penalties 
or interest) of the business they are purchasing

▷ To avoid successor liability, a successor must withhold enough of the 
purchase price to cover any taxes due

▷ Successor liability may not be avoided by agreements or contracts 
between the seller and purchaser
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Successor Liability – Prior to the Sale
▷ Determine how much to withhold from the purchase price.

o Ask the seller if there are any outstanding sales/use tax liabilities or if there 
are unfiled sales and use tax returns

o Ask the department for information about the seller. The department may 
provide:
 Summary of sales and use tax returns, including missing and/or estimated 

periods
 Summary of outstanding sales and use tax liabilities

102

Successor Liability – Prior to the Sale
The request to the department must be in writing and include the 
following:
o Seller's business name
o Seller's address
o Seller's federal employer identification number (FEIN) or Wisconsin Tax 

Account Number (WTAN)
o Purchaser's business name
o Purchaser's address
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Successor Liability – Prior to the Sale
The request to the department must also include one of the 
following: 
o An offer to purchase, copy of purchase agreements, or letter of intent to purchase or 

sell the business. This must be signed by both the seller and purchaser.
o A letter signed by the seller that acknowledges the purchaser or potential 

purchaser 

A copy of the requested information will be provided to both the 
seller and the purchaser

104

Successor Liability – After the Sale
▷ After the sale is complete, the purchaser should request a clearance 

certificate from the department

▷ A clearance certificate protects the purchaser from incurring successor 
liability by ensuring that the seller has filed all sales and use tax returns 
and paid all sales and use taxes due. Note: A clearance certificate is only 
for sales and use tax.

▷ The request must be made in writing, either by mail, email, or fax

▷ The department must act within 90 days of receiving the request by 
issuing the clearance certificate or issuing a notice of potential successor 
liability
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Successor Liability – After the Sale
▷ A request for a clearance certificate should include the following:

o Legal name of seller
o Business name of the seller
o Seller's tax account number, if known
o Seller's current mailing address
o Name of the purchaser
o Purchaser's tax account number
o Purchaser's mailing address
o Date of sale
o Sale price

▷ See common questions on Successor Liability and Clearance Certificates

106

Disregarded Entity's Business Assets
▷ A single-owner entity that is disregarded as a separate entity for 

Wisconsin income and franchise tax purposes under Ch. 71, Wis. Stats., is 
disregarded as a separate entity for sales and use tax

▷ Transactions between the owner and its disregarded entity are 
disregarded for sales and use tax purposes (i.e., not a "sale" transaction)

▷ Caution: A sale of an interest in a disregarded entity may be treated as 
the sale of business assets and subject to tax, unless an exemption 
applies.  See Fact Sheet 2110, Occasional Sales of Business Assets.
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Marketplace Providers
▷ October 1, 2018 – Wisconsin began collection on out-of-state retailers with no 

physical presence in Wisconsin, unless they meet small seller exception

▷ January 1, 2020 – Wisconsin law clarified to provide that "marketplace providers" 
are also retailers and responsible for collecting and remitting taxes to DOR. Law 
also provides that marketplace sellers may not be audited and held liable for 
transactions facilitated through marketplace provider (certain exceptions apply).

▷ Marketplace providers may request a waiver from the marketplace provisions in 
the law (DOR has granted 4 waivers to date for unique situations – 3 waivers 
have been denied). 

108

Premier Resort Area Tax (PRAT)
▷ Village of Ephraim in Door County adopted 0.5% PRAT

▷ Effective January 1, 2022

▷ Imposed on certain sellers making taxable sales sourced to a premier resort area

▷ Reported in My Tax Account on premier resort area tax return 

▷ Resources:
o Premier Resort Area Tax Common Questions
o Fact Sheet 2500
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Licensed/Common Carrier Exemption
▷ Section 77.54(5)(b), Wis. Stats. exempts sales of motor trucks, truck tractors, 

road tractors, buses, trailers, and semitrailers from sales and use tax 

▷ Also applies to accessories, attachments, parts, supplies and materials assigned 
to such vehicles and trailers

▷ Must be sold to common or contract carrier who uses the items exclusively as a 
common or contract carrier:
o Hauls goods of others for hire or 
o Transports passengers as defined in sec. 71.38

Caution: Holding an LC or MC number does not by itself fulfill the requirements of 
this exemption. The equipment must be used exclusively to haul goods of others for 
hire or to transport passengers.

110

Motor Vehicle Dealer Plates
▷ WI licensed motor vehicle dealers may pay use tax on a fixed $ amount per plate 

per month for motor vehicles used by the dealership and also held for sale in the 
regular course of business 

▷ Effective Jan 2023 amount subject to use tax increases to $191 per plate per 
month (increased from $175 for 2022)

▷ Amount subject to tax is adjusted annually per sec. 77.53(1m), Wis. Stats.
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Litigation
▷ Citation Partners, Inc.: Court of Appeals, November 23, 2021

o Issue - Is the total amount paid for an aircraft lease taxable or is the portion 
attributable to aircraft maintenance and engine maintenance excluded from 
tax?

o Tax Appeals Commission (TAC) ruled the cost of maintenance services and 
repair parts is expense of lessor which is included in the "sales price" of the 
leases.

o Circuit Court overturned TAC decision
o Court of Appeals reversed the Circuit Court decision stating tax cannot be 

avoided by dividing up lease price into categories or affixing labels
o Wisconsin Supreme Court is reviewing

112

Litigation
▷ Brown County vs Brown County Taxpayer's Association: WI Supreme Court, 

March 4, 2022
o Issue - Whether sales and use tax enacted by Brown County directly reduces the 

property tax levy as required by sec. 77.70, Wis. Stats., if proceeds fund new capital 
projects that together exceed levy limits but could be funded through borrowing.

o Circuit Court concluded sec. 77.70 is an enabling statute whose purpose is to directly 
reduce the property tax levy, not a restriction on how sales and use tax is to be spent

o Wisconsin Supreme Court affirmed the Circuit Court decision stating the County's 
ordinance directly reduces the levy by funding projects that would otherwise have been 
paid for through additional debt obligations.
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Litigation
▷ SPA Indoor Speedway, LLC: WTAC, January 24, 2022

o Issue - Is taxpayer renting go-carts or selling a taxable admission?
o Customers enter without charge. Only customers who rent or lease a go-cart are 

charged. The speedway is only available to rented go-carts.
o The Commission concluded: 

 SPA offers a speedway racing experience to its customers, which is a taxable admission. 
 SPA's provision of go-carts is incidental to SPA's business, and therefore, no part of the 

charge for the admission may be deemed a rental of tangible personal goods.
 SPA is the end user of the go-carts it purchases. SPA purchases of go-carts, go-cart parts, 

and go-cart repairs and maintenance are taxable. 
o Taxpayer did not appeal this decision.
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Litigation
▷ William Becker: La Crosse County Circuit Court, June 27, 2022

o Issue - Are trailers "truck bodies" for purposes of sales tax exemption under sec. 
77.54(5)(a)(4), Wis. Stats.

o Taxpayer sold single-axle, tandem-axle, and gooseneck trailers designed to be used with 
a motor vehicle (car or pickup truck)

o WTAC ruled trailers did not qualify for the exemption:
 Trudell decision limits "trucks and truck bodies" exemption to combinations of power unit 

vehicles and trailers that if not combined serve little or no purpose
 Trailer type vehicles sold by Becker have no trucks for which the truck bodies were made 

o Circuit Court found trailers sold are "truck bodies" and qualify for the exemption
o DOR has appealed this decision
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Litigation
▷ Green Cab of Wisconsin, Inc.: WTAC, March 10, 2022

o Issue - Are lease of taxicabs subject to 5% state rental vehicle fee under sec. 
77.995(2), Wis. Stats.

o Commission concluded:
 Taxicabs are Type 1 motor vehicles
 Taxpayer's primary business is rental of driverless vehicle to independent 

contractor, licensed taxi drivers
 Rental of driverless vehicles licensed as a taxicab to a driver holding a valid 

taxicab driver's permit is subject to the state rental vehicle fee
o Taxpayer has appealed.

116

Litigation
▷ Oshkosh Corporation: WTAC, October 10, 2022 

o Issue – Whether indirect materials (office equipment and supplies) used in fulfilling 
contracts with the federal government were purchased by the taxpayer for resale if only 
the title to, but not possession of, the indirect materials passes to the federal 
government. 

o Commission concluded:
 "Sale" in sec. 77.51(14), Wis. Stats., includes the transfer of ownership of, title 

to, possession of, or enjoyment of tangible personal property
 Title transfer alone is sufficient to constitute a sale

o DOR is deciding whether to appeal decision
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Unclaimed Property
Update

118

Unclaimed Property
▷ Unclaimed property is generally a financial asset that belongs to someone else 

that hasn't had owner activity for a specified time period and the holder cannot 
contact the owner of the property

▷ Examples include uncashed payroll checks, loan collateral, deposits, credit 
balances, refunds, etc.

▷ Reports are due November 1 each year for property that met the dormancy 
period in the previous fiscal year

▷ Holder report guide (Publication 82) and webinars are available on our website if 
you have questions
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Unclaimed Property
▷ 2021 Wis. Act 87

▷ Effective November 7, 2021

▷ Substantial revision to update and modernize Chapter 177 to model after the 
Revised Uniform Unclaimed Property Act

▷ Key provisions:
o Creates a voluntary disclosure program
o Adopts confidentiality provisions for unclaimed property records
o Eliminates interest and revises penalties for holders who fail to report or deliver property
o Provides appeal rights to holders
o Clarifies the business-to-business exemption

120

Unclaimed Property - VDA
▷ Applications must be submitted by February 23, 2023

▷ Application is online on the unclaimed property homepage

▷ Under the agreement, late fees and penalties will not be assessed to property 
reported under the program

▷ Eligibility:
o You have unclaimed property to report from any of the five most recent reporting 

periods
o You have not been audited for unclaimed property since 7/1/2016, or received notice of 

an upcoming audit
o You do not have a balance on your unclaimed property holder account
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Unclaimed Property - VDA
▷ Terms of the agreement:

o Attempt to contact owners of the property within 30 days of execution of the 
agreement. Notification letters must be sent to owners of properties worth $50 or 
more. 

o Within 120 days of entering into the agreement, electronically file a report and deliver 
property for at least the five previous reporting periods. A reporting period is July 1 
through June 30. 

o Continue to report and deliver all unclaimed property for at least four future annual 
reporting periods.

▷ 283 agreements completed as of mid October; over 10,900 started

122

Unclaimed Property – Holder Changes
▷ Holders are required to provide the social security number or taxpayer 

identification number on holder reports, if known or readily available

▷ Holder notices sent to apparent owners must contain specific facts and 
statements that are provided in the law

▷ Holder reimbursements may be set off against debts of state agencies or 
municipalities

▷ Late filed reports have a $150 penalty

▷ Interest is eliminated. Payments made after the due date are assessed a penalty 
equal to 15% of the value of the property.
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Processing, Procedures, and 
Projects

124

Filing Season Opening / Due Date

▷ Individual income tax due date is April 18, 2023

▷ The IRS has not yet announced the opening dates for Modernized eFile

▷ Many 2022 Wisconsin draft forms have been posted to our website
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2021 Filing Season Statistics
Tax Type Returns Filed eFile Rate

Corporation Franchise (4, 4H 5S, 6) 43,830 88.2%

Fiduciary (2, 4T, Schedule CC) 61,552 75.1%

Individual Income (1, 1NPR, Schedule H, H-EZ and X-
NOL)

3,286,892 90.7%

Pass-Through (1CNS/1CNP, 3, 5S, PW-1) 202,845 96.3%

Sales (ST-12) 956,904 97.2%

Withholding (WT-6, WT-7) 488,441 97.8%

126

2022 Filing Season Tips –
Income/Franchise Tax

▷ Be sure to include all forms, schedules and attachments with return
o Software providers are required to allow attachments to e-filed returns

▷ Verify estimated payments and credit carryforward prior to filing

▷ Review adjustment notices from prior year to ensure you are using the most 
updated information
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2022 Filing Season Tips –
Individual Income Tax
▷ Include Schedule U, Underpayment of Estimated Tax, on individual income tax 

return if income earned unevenly throughout the year AND has underpayment 
interest
o Example:  Taxpayer took a large distribution from a retirement account in November 

and did not have withholding.  DOR will assume income is earned evenly throughout 
year for purposes of computing underpayment, UNLESS Schedule U is filed.

▷ Check FEINs on W-2s to ensure they are accurate.  FEINs autofill in software from 
year to year, but businesses (employers) may change FEIN.

▷ Verify certificate of compliance number entered for farmland preservation claims 
& don't include dashes in number

128

2022 Filing Season Tips –
Individual Income Tax
▷ Omit nontaxable wages from married couple credit calculation (e.g., military pay 

subtraction)

▷ Returns claiming credits passed through from a partnership or S-Corp may be 
held if partnership or S-Corp has not yet filed

▷ Make sure appropriate documentation for contributions or adjustments from 
pass-through entities (SB lines 43-49) are included with return submission



65

129

TY2022 – Communicating Electronically

▷ New for 2022: For those who file electronically, DOR is requesting an e-mail 
address for both prime & spouse, along with consent to contact taxpayer via e-
mail. The reason is to reduce paper mailing costs and to more efficiently 
communicate with taxpayer.

▷ This is in addition to the request for an email address to consent to receiving 
Form 1099-G electronically from DOR. 

130

2022 Filing Season Tips –
Pass-Through Entities
▷ Attach credit schedules when filing electronically (e.g., attach Schedule FC/FC-A, 

Farmland Preservation Credit, to the Form 2, Fiduciary Income Tax for Estates 
and Trusts) 

▷ Form 2 for periods longer than 12 months are not accepted

▷ Forms 1CNP/CNS, Composite Partner/Shareholder Individual Income Tax 
Returns: Do not duplicate SSNs on Schedule 2
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2022 – Filing Season Tips -
Manufacturing & Ag Credit
▷ Schedule MA-M: If box C or D is checked, enter qualifying parcel number

▷ Schedule MA-A & MA-M: Direct costs allocable to production gross receipts (line 
3) should never be negative

132

Make a Payment Page Expansion
▷ Rolled out Make a Payment page last year for individuals

▷ Expanding next year to include other major tax types, including corporation 
franchise tax, partnership, sales, withholding, pass-through withholding and 
fiduciary

▷ Page includes all appropriate payment methods by tax type AND links to the 
vouchers for those tax types

▷ Quick Pay button takes user DIRECTLY to MTA screen for making unregistered 
payments for individual income tax, fiduciary income tax, occasional consumer 
use tax, and non-tax debt; will be rebranding this slightly
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Make a Payment Page - Currently

134

Payments & Software Providers
▷ Requiring software vendors to provide links to Make a Payment page in their 

software AND on the return summary page

▷ Software used by tax professionals for individual income tax filing will continue 
to provide payment vouchers

▷ For most tax types (EXCEPT individual income tax), vouchers will be produced 
from our website instead of your software

▷ DOR is trying to increase number of payments made electronically due to 
substantial processing delays with check processor
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Credit Card Processor
▷ DOR is switching to a new credit card vendor

▷ Credit card payments will be much easier under new system

▷ Look/feel of credit card screens will be much closer to existing DOR branding 
from MTA/DOR website

▷ Fees will be reduced slightly as well

136

Sample Screens - Credit Card Payments
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Sample Screens - Credit Card Payments

138

Filing Tips – Sales & Withholding
▷ Include county sales tax, if applicable

▷ 1099s with withholding must be filed to DOR by January 31st!   Combined fed-
state cannot be used in this case

▷ $10 penalty issued for failing to file W-2s/1099s, filing late, or failing to file 
electronically if 10 or more filed on paper
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Customer Service: Upcoming Projects
▷ Chatbot (virtual assistant)

o Coming in 2023
o Another method for customers to find answers

▷ Small business outreach
o https://www.revenue.wi.gov/Pages/Businesses/Seminars-home.aspx
o Seeking organizations to host seminars and webinars covering:

 Business tax registration
 Withholding tax
 Sales and use tax 
 Other business taxes

 My Tax Account
 Compliance tips
 Resources for business owners: webpages, contact 
information, etc.

140

New Audit Web Page
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Audit Web Page
▷ https://www.revenue.wi.gov/Pages/ISE/audit.aspx

▷ Links to frequently referenced topics
o Tax program web pages
o Common Questions
o Publications
o My Tax Account
o My Case Manager

142

Audit Web Page
▷ Audit-specific forms

o Sales and use tax - Sample customer/vendor contact letters

▷ Instructions for communicating and transferring files electronically with auditor
o Using My Case Manager 
o Using Secure File Transfer
o Using DocuSign
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My Tax Account (MTA) 
Updates

144

MTA: Personal Users
▷ Encourage clients to register for My Tax Account (MTA) as personal users

o Benefits: electronic notice delivery, make/view/cancel estimated payments, check 
refund status, and more

o No third-party access yet - when it goes live, your client must have MTA to be able to 
grant you access, and you must have a valid POA on file with us
 Email Form A-222 to DORPOA@wisconsin.gov or fax to 608-267-1030

▷ WI Identity Protection (IP) PIN
o Ensures someone cannot file a WI return in your client's name
o Enrollment is optional and completed via MTA
o Once enrolled, must list PIN on all future returns (2021 and forward)
o Different from IRS IP PIN
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MTA: Replacing WI e-file
▷ Gradually removing functionality from WI e-file and adding it to MTA

o WI e-file is outdated and difficult to support

▷ Personal users who meet specific requirements can file 2022 Form 1 in 
registered MTA 
o Focusing on single and head of household (not married) and relatively simple returns 

this year

▷ Homestead credit filers may no longer file electronically using WI e-file; certain 
claimants may use unregistered MTA to file 2022 Schedule H electronically

146

MTA: My Case Manager
▷ My Case Manager is available to help you and your clients make the audit 

process smoother. You can:
o Follow the progress of the audit
o Review requests and deadlines
o Send secure messages back & forth with the auditor
o Send documents securely (up to 30 MB)
o Locate the supervisor's contact information

▷ Resources:
o Publication 701, My Case Manager User Guide
o My Case Manager Common Questions
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MTA: Manufacturing Property Assessment
▷ Electronic filing of Manufacturing Property Assessment Returns (M-Forms) will 

be through MTA in 2023
o The former e-filing system was the Manufacturing Assessment System (MAS)
o Most manufacturing returns are e-filed
o A paper filing option will be limited

▷ M-Forms will be live in MTA in mid-January

▷ Historical filings will still be available for review in MAS

148

MTA: Utility Annual Filing
▷ Annual utility reports moving into MTA for the 2023 filing season

o Municipal Light Heat and Power
o Private Light Hear and Power
o Rural Electric Cooperative
o Carline
o Air Carrier 
o Railroad
o Pipeline (Gas and Oil)
o Conservation and Regulation
o Association of Municipal Electrics

▷ Will be available mid-January 
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Statistics

150

FY22 IS&E Division Phone Statistics
▷ 659,687 calls answered
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DOR Initiatives – ID Verification
FY22 FY21 FY20 FY19

Returns Evaluated 3,150,305 3,010,713 2,875,034 3,087,501

Quizzes Required 4,360 2,029 3,083 2,591

PINs Required 56,373, 36,078 36,480 49,919

ID Docs Required 6,870 2,746 4,931 7,725

ID Docs Reviewed 5,760 2,186 6,597 8,959

Total ID Verification Actions 
Required 67,603 40,853 44,944 60,235

% of Returns Evaluated 
Requiring ID Verification 2.15% 1.36% 1.55% 1.95%

Refunds Denied for Failure to 
Verify ID 10,985 2,854 12,198 23,481

152

DOR Initiatives – Bad Refunds Stopped
Bad Refunds 

Adjusted/Stopped
Fraud Detection 
With Analytics

Processing 
Fraud - OCI

Processing 
Fraud - Tax Ops

Earned Income 
Credit  

Homestead 
Credit  

Total for Specific 
Initiatives

FY22 $5,705,235 $10,571,743 $6,662,514 $23,387,279 $23,197,939 $69,524,710
FY21 $3,190,632 $9,878,995 $4,631,190 $19,748,512 $24,148,497 $61,597,826 
FY20 $5,613,849 $7,940,577 $2,656,902 $8,123,852 $4,776,598 $29,111,778 
FY19 $8,595,686 $5,970,625 $6,020,804 $20,436,036 $14,358,603 $55,381,754 
FY18 $7,052,669 $5,869,413 $5,628,995 $17,943,046 $14,862,551 $51,356,674 

FY17 $9,300,745 $6,059,255 $8,044,070 $20,134,976 $16,046,799 $59,585,845 

FY16 $11,149,599 $8,092,817 $6,849,591 $19,946,592 $17,004,928 $63,043,527 

FY15 $11,050,119 $7,335,531 $6,889,513 $16,682,990 $15,828,093 $57,786,246 

FY14 $3,550,473 $4,904,089 $8,195,222 $17,710,656 $15,299,425 $49,659,865 

FY13 $3,434,613 $14,257,838 $12,480,794 $30,173,245 

FY12 $1,702,300 $9,341,511 $14,694,458 $25,738,269 

FY11 $3,324,200 $13,510,224 $12,219,984 $29,054,408 

Total
$582,014,147
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Contact Us
Use the "Contact Us" page to find contact information for various areas of DOR

154

Contact Us
▷ Practitioner email address and phone number

o Do not share with your clients
o DORTaxPractitioners@wisconsin.gov
o (608) 264-6886
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Presenter
▷ Nate Weber, Director of Technical Services

o (608) 266-8025
o nathaniel.weber@wisconsin.gov

156

Thanks!
Any questions?
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Does the Client Export U.S.-Manufactured 
Goods?
• If so, the client may be able to take advantage of export benefits—

IC-DISCs and the deduction for Foreign-Derived Intangible
Income (“FDII”)—to reduce their U.S. taxes
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Introduction to IC-DISC

• Formation of the IC-DISC
 A single class of stock
 A minimum par value of $2,500 
 Elect to be an IC-DISC with a Form 4876-A

© 2022 All Rights Reserved
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Introduction to IC-DISC (cont.)

• Taxation of an IC-DISC and its shareholders
 An IC-DISC is not subject to corporate tax
 When the IC-DISC pays a dividend, its owners will pay income 

tax at a 23.8% rate
 Tax savings to the manufacturing entity's owners vary based on 

their marginal rate
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Qualification as Export Property

• The property must be manufactured in the U.S. by a person other 
than the IC-DISC

• The export property must be held primarily for use outside the 
U.S.

• The property must have a maximum of 50% foreign content

© 2022 All Rights Reserved
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4% of the Qualified Export Receipts

IC-DISC

US
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50% of Combined Taxable Income

US

IC-DISC

© 2022 All Rights Reserved
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Structuring the IC-DISC
Subsidiary of a Flow-Through

IC-DISC

US
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Structuring the IC-DISC
Brother-Sister of a Flow-Through

IC-DISC

US

© 2022 All Rights Reserved
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Structuring the IC-DISC
Brother-Sister of a C Corporation

IC-DISC

US

C Corp
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Structuring the IC-DISC
Ownership by a Trust

US1 USN

IC-DISC

Trust

C Corp

US1 USN

U.S.

Foreign

. . . . . .

IC-DISC

Trust

C Corp
commission

dividends

beneficiaries

© 2022 All Rights Reserved
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Trust For a Co-Op's Members

US

F

US1

IC-DISC

USN

dividend

. . . . . distributions

Co-Op

Trust

Export
customers

commission
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Architects and Engineers

US

F

IC-DISC

designs for 
foreign projects

US

dividend

engineers
architects

© 2022 All Rights Reserved
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Pure Distributor

US

F

IC-DISC

export customers

US

dividend

unrelated 
manufacturer

widgets
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Inbound Treaty Benefits

© 2022 All Rights Reserved
Robert Misey16

Ownership by a Roth IRA
US

USAco IC-DISC

U.S.

Foreign

Roth
IRA

commission

dividends

Exports



9

© 2022 All Rights Reserved
Robert Misey17

37.5% Deduction for FDII  of a C Corporation Only 
(non-routine return taxed at 13.125%)

USCo

$2 million net income

U.S.

Foreign

Effective rate of 13.125% on exports or foreign services of a C corporation 
beyond a routine 10% return on assets

Adjusted basis of assets: $10 million

37.5% of (2M – 10% of $10M) X ($2M/$2M)
$93,750 deduction

© 2022 All Rights Reserved
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Does the Client Own a Foreign Subsidiary that 
Earns Income, but has Few Depreciable Assets?
• If so, the client may have to plan to avoid paying U.S. tax on what 

is called Global Intangible Low-Taxed Income
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Introduction to GILTI

• A U.S. shareholder pays tax on the GILTI of a CFC
• GILTI is the excess of income over 10% of depreciable assets
• Planning Tip #1:  Stuff CFC with manufacturing assets that 

have business purpose to avoid the anti-abuse rules

© 2022 All Rights Reserved
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GILTI Applies To U.S. Individuals and They 
Don't Receive a Foreign Tax Credit

U.S.

F

US

CFC
$10M Depreciable Assets
$2M Net Tested Income
$200,000 F Taxes

GILTI = $2M – (10% of $10M) = $1M
TAX = 37% of $1M = $370,000
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Planning Tip #2:  Contribute CFC To a C Corporation 
For (a) 50% deduction and (b) Foreign Tax Credit

$10M Depreciable Assets
$2M Net CFC Tested Income
$200,000 F Taxes

GILTI = $2M – (10% of $10M) = $1M

U.S.

F

US

CFC

USCo

© 2022 All Rights Reserved
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Tax on GILTI and Dividend will be lower than 
if the U.S. Individual Directly Owned the CFC

GILTI Tax
U.S. Tax = 21% of [50% of ($1M + $200,000)] – 80% of ($200,000 X $1M/$2M)

= (21% of $600,000) – (80% of $100,000)
= $126,000 - $80,000
= $36,000

GILTI Tax + Individual Tax
$36,000 + (23.8% of $1M) < $370,000

$274,000 < $370,000
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Planning Tip #3:  Section 962 Election

‒ Same tax impact as if a real C corporation
‒ Any distributions from CFC are treated as coming from the fictitious C Corp, 

net of tax previously paid

U.S.

F

US

CFC

Fictitious
C Corp

© 2022 All Rights Reserved
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Does the Client have Significant Intercompany 
Transactions?
• If so, how is the client protecting itself from an exposure to a 

transfer pricing adjustment and/or penalty?
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Determining the Nature and Amount of 
Reportable Transactions
• Reportable transactions are intercompany transactions
• A transfer price is the price charged for intercompany transactions
• The principles of I.R.C. Section 482 require that intercompany 

transactions be priced at arm's length
• Although ostensibly a simple concept, the arm's-length standard 

has spawned hundreds of pages of regulations and case law

© 2022 All Rights Reserved
Robert Misey26

Determining the Nature and Amount of 
Reportable Transactions (cont.)
• EurCo sells hockey pucks to USSub for resale in the United States
• Although USSub does not have any manufacturing functions, USSub 

employs its own administrative and sales staff while using EurCo's 
unique distribution software

• USSub has payment terms to EurCo of six months
• USSub's average collection period is two months 
• If USSub's customers do not pay, USSub enjoys the use of EurCo's 

collection staff 

• A comparable scenario could occur for a US company 
with a foreign subsidiary
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Determining the Nature and Amount of 
Reportable Transactions
• Methods specified in the Regulations

 Comparable uncontrolled price method
 Resale price method
 Cost plus method
 Comparable profits method
 Profit split methods

© 2022 All Rights Reserved
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Comparable Profits Method

25% US Federal & State Rate

sales – COGS = Gπ = $13 million
operating expenses = $10 million
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The Arm's-Length Range

© 2022 All Rights Reserved
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The Transfer Pricing Penalty

• The Transfer Pricing Penalty

• Transfer Pricing Documentation

• Advance Pricing Agreements
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The Transfer Pricing Penalty (cont.)

• The Transfer Pricing Penalty
• If the IRS determines that 

i. an intercompany transfer price was less than 50 percent or more 
than 200 percent of arm's-length price or 

ii. the transfer pricing adjustment increases taxable income by 
$5 million or more, USSub must pay a penalty equal to 20% of the 
additional tax

• The penalty increases to 40% if 
i. the intercompany transfer price was less than 25 percent or more 

than 400 percent of an arm's-length price or 
ii. the transfer pricing adjustment is $20 million or more

© 2022 All Rights Reserved
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The Transfer Pricing Penalty (cont.)

• The Transfer Pricing Documentation
• The documentation must state the reasons for believing the prices 

are at arm's length and must be in place when the return is filed, 
but does not have to be provided to the IRS until requested on 
audit

• The Assistant Commissioner LB&I has ordered International 
Examiners to either request documentation or explain in writing 
why the documentation was not requested
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Transfer Pricing Documentation

• Overview

• Organizational Structure

• Controlled Transactions

• Functional Analysis

• Best-Method Analysis

• Economic Analysis

© 2022 All Rights Reserved
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The Advance Pricing Agreement Program (APA)

• An APA is an agreement between the IRS and USSub
• At the request of USSub, the IRS reviews and agrees to USCo's 

transfer pricing methodology
• The APA describes the factual nature of the related-party 

transactions, the appropriate pricing methodology and the 
expected range of results from applying the methodology to the 
transaction
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How is the Client Sourcing its Income?

• The sourcing rules, which are not complex, but often misapplied, 
impact the limit on the foreign tax credit

© 2022 All Rights Reserved
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Source Income from Sales of Purchased 
Inventory By Where Title Passes on Resale

Title Passes

Title Passes

F Customer

F

F Customer

F

US Co

U.S.

U.S.-Source

Inventory
US Co

U.S.

Inventory

Foreign-Source
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Source Income from Sales of Manufacturing 
Income Where Manufactured

USMan

F Customer

U.S.

F

2017
$50 USSI & 50 FSI

or
$100 USSI, depending 
on where title passes

widgets
$100 inc

Post - 2017
$100 USSI + 0 FSI

No Foreign Tax Credits!

© 2022 All Rights Reserved
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Higher Tax on U.S. Exporters 
That Pay Foreign Income Taxes

US

U.S.

F $100 income
$  20 FITs

F Customers

2017
FITs: $20
FTC Limit: 40% of $50

$20
FTC: $20
U.S. Tax: (40% of $100) - $20

$20
Total Tax: $20 + $20

$40

Past - 2017
FITs: $20
FTC Limit: 30% of $0

$0
FTC: $0
U.S. Tax: 30% of $100

$30
Total Tax: $30 + $20

$50

SCorp
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Planning For Foreign-Source Income to take 
Foreign Tax Credits

US

US DistCoUSCo
Product

Resells Product

F Customer

U.S.

Foreign

© 2022 All Rights Reserved
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Oldie but Goodie:  Checking–the-Box

US

ForCo

U.S.

F

ForCo

US

U.S.

F
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Withholding on FDAP Payments

• To be subject to withholding, the income must generally be of a 
type that is

• Fixed, determinable, annual, or periodic (FDAP), and
• Derived from sources within the United States

© 2022 All Rights Reserved
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Withholding on FDAP Payments

• There are numerous exemptions and special rules
 Withholding is not required on any U.S.-source income that is 

effectively connected with the conduct of a U.S. trade or 
business

 The withholding exemption for effectively connected income 
generally does not apply to the personal services income of a 
foreign person

 Bank deposit interest is exempt from withholding
 Treaties often reduce the withholding rate from 30% to a lower 

amount (Form W-8BEN-E)
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Treaty Reduction

Don
C

USCo IRS
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Foreign Parents
Entitled to Treaty Benefits
1. Publicly-Traded Company
2. Subsidiary of Publicly-Traded Company
3. Stock Ownership/Base Erosion Test
4. Active Trade or Business that is substantial
5. Derivative Benefits
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Withholding on FDAP Payments (Services)

• A U.S. payor ordinarily may rely on a type of Form W-8 or Form W-9 to 
determine the country of the payee’s residence
 Withholding is not required for dividends to a payee that has provided a 

Form W-9 for U.S. status unless the facts and circumstances indicate that 
the payee is a foreign national

 Most other non-compensatory payments of FDAP eligible for treaty-based 
withholding relief should generally be reported on Forms W-8BEN or 
W-8BEN-E

 Nonresident alien recipients of ECI should generally file Form W-8ECI
 Nonresident alien employees or independent contractors should generally 

file a Form 8233 for compensatory payments eligible for treaty-based 
withholding relief

© 2022 All Rights Reserved
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Is a Foreign Business Considering Expansion to 
the United States?
• If so, what type of entity should they form?
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Choice of U.S. Entity

1. An S corporation cannot have foreign owners
2. C corporations and LLCs have similar taxation of continuing 

operations
a. C corporation – U.S. corporate income tax and withholding tax 

on dividends
b. LLC – U.S. corporate income tax and the branch profits tax

© 2022 All Rights Reserved
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The Sale of an LLC will Incur Tax on Exit

USCo FSeller

LLC
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The Sale of a C Corporation's Shares will not 
Result in Taxable Income

USCo FSeller

C Corporation

© 2022 All Rights Reserved
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Does the Client Own a Foreign Corporation in 
a Non-Treaty Country?
• If so, is the client structured to take dividends that are qualified 

dividends instead of ordinary income?
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Dividends From Non-Treaty Countries Are 
Taxed At 37%

HKco

U.S.

F

US

dividend

© 2022 All Rights Reserved
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Contribute Non-Treaty Subsidiaries to 
C Corporations for Qualified Dividend Rates

U.S.

F

US

C Corp

HKCo

dividend

§ 245A deduction

qualified dividend
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Has a Client Failed to File a Foreign 
Information Return?
• If so, there are several options for offshore disclosure

© 2022 All Rights Reserved
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Programs for Failure to File Information Returns

1. Streamlined Filing Compliance Procedures
a. U.S. Taxpayers Residing in the U.S.
b. U.S. Taxpayers Residing Abroad

2. Delinquent FBAR Submission Procedure
3. Delinquent International Information Return Submission 

Procedures
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About Robert Misey

Robert Misey leads the International Department for the 
law firm of Reinhart Boerner Van Deuren and is a former 
trial attorney for the IRS Chief Counsel (International) in
Washington, DC.  Robert is Chair of the International Tax
Committee for the ABA and a member of the bar in California, 
Wisconsin, and the District of Columbia.  He is also the author of the 
books A Practical Guide to U.S. Taxation of International 
Transactions and Federal Taxation:  Practice and Procedure. 

Robert can be reached at either 414-298-8135 or 
rmisey@reinhartlaw.com
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Remote Sellers Tax Update & 
Physical Presence: Is It Still 
Relevant?
Craig Johnson, CPA, Executive Director, Streamlined Sales Tax 
Governing Board Inc.















































11 a.m. – 12 p.m.

Medicare Planning
Brian Ellenbecker, CFP, EA, CPWA, CIMA, CLTC, Financial Advisor, 

Shakespeare Wealth Management

























































1 p.m. – 2 p.m.

M&A Teamwork: The CPA, 
Investment Banker & Attorney
Maggie Bafia, CPA, Senior Manager - M&A Tax Services, Grant 

Thornton LLP

Tim Oleszczuk, Managing Director/Co-Founder, TKO Miller, LLC

John Sikora, J.D., Shareholder, von Briesen & Roper, s.c. 
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M&A Teamwork: The CPA, 
Investment Banker and Attorney

Maggie Bafia, Grant Thornton LLP

Tim Oleszczuk, TKO Miller, LLC

John Sikora, von Briesen & Roper, s.c.

2

Maggie Bafia
maggie.bafia@us.gt.com

312.602.8453

Maggie Bafia is a Senior Manager specializing in mergers and 
acquisitions tax consulting. She has worked closely on 
numerous transactions with complex tax issues arising from 
transactions and other M&A activities including a variety of 
transactions to assist clients with buy- and sell-side due 
diligence, tax structuring and modeling, merger integration 
and tax attributes analysis. Maggie has been involved in a 
variety of transactions across numerous industries. She has 
extensive experience with cross-border due diligence and 
structuring engagements, working directly with Grant 
Thornton International Ltd member firms in various countries, 
helping clients efficiently and effectively execute on multi-
national transactions. Maggie is a Certified Public Accountant, 
and has a Bachelor of Business Administration in Accounting 
and Finance from Loyola University Chicago and a Masters of 
Science in Taxation from DePaul University. 
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Tim Oleszczuk
timo@tkomiller.com

414.375.2660

Tim Oleszczuk is a Managing Director and Co-Founder of TKO 
Miller, LLC.  Tim specializes in middle-market mergers and 
acquisitions with an emphasis on advising family-and founder-
held companies during the business sale process. Prior to co-
founding TKO Miller, Tim was a Managing Director and General 
Counsel at Grace Matthews, a leading Milwaukee-based boutique 
investment bank. During this time, he focused primarily on the 
manufacturing and industrial service sectors. While there, he 
completed nearly 20 deals for one of the largest scaffolding 
companies in the U.S., and established himself as one the of 
premier dealmakers within those sectors.  Tim has advised on 
transactions totaling approximately $3 billion in aggregate value. 
Prior to Grace Matthews, Tim was a shareholder at Godfrey & 
Kahn, S.C., where he and his team focused on mergers and 
acquisitions, corporate finance, and insurance law.
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John Sikora
john.sikora@vonbriesen.com

414.270.2512

John Sikora is a Shareholder in the Tax, Real Estate and M&A 
sections at von Briesen & Roper, s.c. He represents clients in tax 
planning and the buying and selling of businesses and real 
estate. John has taught the tax practice and procedure course 
and the corporate income tax course at Marquette University 
Law School and the taxation of partnerships and S corporations 
course at the University of Wisconsin-Milwaukee masters 
program.   He has been a frequent presenter to the State Bar of 
Wisconsin and the WICPA, has presented to the ABA Tax 
Section, has authored articles for the Journal of Taxation, 
Journal of Real Estate Taxation, TAXES – The Tax Magazine and 
other tax publications.  He is a former chair of the Board of 
Directors of the State Bar of Wisconsin Taxation Section, a 
former editor of the Wisconsin State Bar Tax News, has been 
included in The Best Lawyers in America®, Tax (2003-2023), and 
was named Best Lawyers® Tax "Lawyer of the Year", Milwaukee 
for 2013.
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Approach/Objectives

 Timeline of a deal

 Tax considerations along the way for taxable deals

 The team - CPA, investment banker, attorney

 Working together to further client tax-related objectives –
seller side, buyer side

 Observations, recommendations regarding critical role of 
CPA throughout timeline

5

Timeline

 Preparing to market

 NDA

 Letter of intent

 Due diligence

 Definitive agreement

 Closing (and potential pre-closing restructuring)

 Post closing matters/reconciliations/liquidation

6
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Preparing to Market - 1

 Value generally – ongoing during life of business, not just when deciding to sell
 Value as to tax matters
 Seller side - calculating correct outside basis of each owner in each entity –

seemingly straightforward, but in some situations may require more analysis
 Review of typical tax representations and warranties (see later slides) can aid CPA 

in identifying tax items to address before buyers are sought.  Some examples:
 If S corporation, review of records for potential prior termination issues -

e.g.:
 Failures to sign S election – e.g., spouses in community property states
 Ineligible shareholders over time
 Inappropriate governing documents – e.g., providing for distributions 

other that based on share ownership
 Improper/disproportionate distributions
 Section 1362(d)(3)
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Preparing to Market - 2

 Review of typical tax representations and warranties (see later slides) can 
aid CPA in identifying tax items to address before buyers are sought.  
Some examples - continued:
 Nexus/state filing issues
 Notices from tax authorities
 Potential or past S corp tax liabilities - Sections 1374, 1375
 Past audits; closing agreement requirements
 Potential audit issues
 Independent contractor/ee issues
 Prior acquisitions/purchases of 197 assets

8
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If C Corp, Potential 1202 Benefit?

 Can help to assess early, particularly if many seller shareholders
 CPA/others work together to evaluate potential applicability and degree
 Section 1202

 Allows for exclusion of gain from sale of certain stock held more than 5 years; 
portion of gain excluded depends on when acquired

 General requirements
 C corporation stock
 Type of shareholder
 Original issuance
 Exchange for money, property or as compensation
 Active business requirement
 $50M gross asset limitation
 Certain types of businesses excluded
 $10M/10 times adjusted basis limitation per shareholder
 Other

9

EOI/LOI – Some Initial Big Picture Inquiries

 What is essential nature of potential deal?; price?; what is being 
purchased?  is there any real estate that is part of deal?

 The whole or part of a business?; will there be excluded assets?
 What are the seller entities?
 What are tax natures of seller(s), buyer?
 Might sellers retain interest in business after acquisition?; if so, do sellers 

expect to do so on tax deferred basis?
 Expected to be entity acquisition or asset acquisition from legal 

perspective?; what is prompting that expectation?
 Is there any reason parties will not be able to agree on purchase price 

allocation at LOI stage?

10
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Early Tax Related Calculations – Seller Side - 1

 Important early step seller side – CPA lead – “walk away money” calculation
 Aids seller side in evaluating alternative buyer proposals, structuring, planning and 

evaluation in negotiations, and as negotiations progress, things change, detail 
determined; should be tailored to the situation; see allocation discussion in later slides

 Entity sale deal template - if C corp or S corp stock
 Start with gross purchase price; allocate it among sell side entities
 Adjust for estimated closing funds flow items – e.g.:

 Transaction expenses
 Funded debt
 Working capital excess or deficit

 Equals net purchase price to be paid to shareholders for stock of various entities
 Allocate such amount among shareholders; subtract outside basis of each shldr
 Apply applicable tax rates – capital gain federal and state; NIIT; potential 1202 

benefit – to calculate tax on gain for each shareholder
 Summary page – net cash at closing to each shareholder, tax to each shareholder, 

net after tax cash to each shareholder 
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Early Tax Related Calculations – Seller Side - 2

 Entity sale deal template - if disregarded entity or tax partnership
 If disregarded entity – sell side and buy side - treated as asset sale, but without 

need to calculate liquidation step for sell side (see later slide)
 If tax partnership (all interests acquired) – Rev. Rul. 99-6, Situation 2

 Buy side – purchase of assets following deemed liquidating distribution of 
assets to existing tax partners

 Sell side - sale of interests; Sections 741 and 751 applicable
 Start with gross purchase price, with adjustment for potential working 

capital excess/deficit; allocate it among sell side entities
 Allocate result among assets of the entities
 Apply Section 751 principles to determine ordinary income 

item/amounts
 Adjust for each owner’s share of expected closing funds flow items (see 

exps. prior slide)
 Apply applicable tax rates – capital gain to 741 portion and ordinary to 

751 items
 Summary page - net cash at closing to each owner, tax to each owner, 

net after tax cash to each owner 
12
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Early Tax Related Calculations – Seller Side - 3

 Asset sale deal template – usually involves determining tax consequence of asset sale 
and then of liquidation (or deemed liquidation) of each entity
 Start with gross purchase price, and provide for potential working capital 

excess/deficit modification; for tax calculations, add estimated debt to be 
assumed by buyer, including current liabilities assumed in connection with 
working capital aspect of deal

 Allocate result among sell side entities
 Allocate amounts allocated to each entity among assets of the entity, and 

determine adjusted basis of the various assets to which purchase price has been 
allocated

 Calculate gains or losses of sales on various assets (taking into account also 
expenses of sale of each entity)

 Determine character (if entity is pass through entity) of gains and losses
 For other than pass through entities, apply applicable federal and state tax rates 

to determine tax amounts, if any, due from entity (and, if S corp and applicable, 
1374 tax)
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Early Tax Related Calculations – Seller Side - 4

 Asset sale deal template - continued
 Allocate (for each pass through entity) total gains and losses, by category 

(capital/1231, ordinary, unrecaptured 1250 gain) among the owners of the entity
 Calculate the resulting outside basis of each owner for the entities that are pass 

through entities after such allocation of total asset sale gain/loss to each owner
 Next (moving to liquidation step) 
 Calculate distribution to be made to each owner of each entity after payment of 

all entity obligations not assumed by buyer and any entity level taxes
 Determine capital gain or loss on liquidation to each owner on liquidation of 

each entity (liquidating distribution minus outside basis in interest)
 If entity is pass through entity, net the capital gain or loss upon liquidation and 

the capital/1231 gains from asset sale flow throughs

14
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Early Tax Related Calculations – Seller Side - 5

 Asset sale deal template - continued
 Next (moving to shareholder tax calculation step) 
 For other than pass through entities, apply applicable state and federal 

capital gain tax rates to liquidation gain, if any, to determine tax for each 
owner of each such entity

 For pass through entities, apply applicable federal and state capital gain, 
ordinary, and unrecaptured 1250 gain tax rates to overall income and 
gain amounts of each owner from combination of items passed through 
and resulting from liquidation, to determine tax for each owner of each 
such entity

 Next (moving to summary step), summarize amount available for 
distribution to shareholders, shareholder tax and net cash to 
shareholders

15

Early Tax Related Calculations – Buyer Side - 1

 Buyer side template is tool to evaluate: effect of purchase price allocations; effect 
of purchasing interests in a corporate tax entity without deemed asset sale 
treatment (discussion in later slides); potential gross up (see later slides)

 Aids buyer side in evaluating alternative seller proposals, structuring, planning 
and evaluation in negotiations, and as negotiations progress, things change, 
detail determined; should be tailored to the situation; see allocation discussion in 
later slides

 Buyer deal template
 Start with gross purchase price, including assumed liabilities; allocate it 

among sell side entities
 Identify assets held by each
 Allocate purchase price allocated to the entity among those assets
 Using such allocations, determine depreciable/amortizable lives of the 

various assets, and calculate expected depreciation deduction for assets in 
each year

16
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Early Tax Related Calculations – Buyer Side - 2

 Buyer deal template - continued
 Determine assumed tax rate that will apply given buyer tax entity 

status for each such year, and apply that tax rate to the expected 
depreciation/amortization deduction in each year to determine 
expected tax benefit of depreciation/amortization for each year

 Calculate present value of those tax benefits
 Result will be referred to below as “PV Depr at FMV” 
 Then, identify seller entities that are taxed as corporations
 Identify assets held by each
 Using adjusted basis of seller corporation in those assets, calculate 

expected depreciation/amortization deduction for those assets in 
each year

17

Early Tax Related Calculations – Buyer Side - 3

 Buyer deal template - continued
 Determine assumed tax rate that will apply given buyer tax entity status for 

each such year, and apply that tax rate to such expected 
depreciation/amortization deductions in each year to determine expected 
tax benefit of depreciation/amortization for each year

 Calculate present value of those tax benefits
 Add present value of tax benefits from PV Depr at FMV for entities other 

than those corporations
 Result will be referred to below as “PV Depr Without Asset Sale Election” 
 Subtract PV Depr Without Asset Sale Election from PV Depr at FMV
 Result is difference in value to buyer between entity purchase (without any 

deemed asset sale elections discussed in later slides) and asset purchase 
transaction

18
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Will/should Asset Sale Deal Include a Gross Up - 1

 The results of this early work commonly shows that the net amount to 
the seller side owners from a sale of stock will exceed net amount to 
them from an asset sale or deemed asset sale (see later slides); the seller 
calculations will show the magnitude of the difference, and sellers will 
normally want stock sale and not asset sale transaction; buyers will 
typically not want to forego the value of a deal structured entirely as 
asset deal, the magnitude of which will be disclosed by its calculations

 Conflicting desires often resolved by buyer agreeing to make an 
additional payment to the sellers so that seller owners are in the same 
net cash position from the deal as if there had been a stock sale or 
transaction in which only capital gain had been recognized (such 
additional payment, a “gross up”)

19

Will/should Asset Sale Deal Include a Gross Up - 2

 Because the gross up will be additional purchase price, it will be also be taxable; 
accordingly, if there is to be a gross up, it is common for the amount of the 
additional payment from buyer to include the additional tax on the gross up (that 
portion, sometimes referred to as a “gross up on the gross up”)

 Issue should be discussed in connection with evaluation of proposals from 
buyers; may be differentiating factor as between potential buyers; reply from 
some prospective buyers to seller request for gross up is that deal was priced on 
assumption it would result in full basis step up for buyer

 Complicating factors/items to be addressed:
 Text of definitive agreement will typically refer to difference in tax or 

difference in net cash to seller owners determined by comparing a stock 
sale and an asset sale; without more, such text may produce uncertainty 
regarding how calculation to be done and when

20
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Will/should Asset Sale Deal Include a Gross Up - 3

 Complicating factors/items to be addressed - continued
 Other uncertainty sometimes existing regarding intent of parties as to gross 

up calculation – e.g., whether other seller tax attributes should affect 
calculation; whether seller side benefit from state SALT deduction limitation 
workarounds should be considered; whether and how Section 199A should 
apply; whether and how net investment income tax should apply; what if 
the seller is on the cash method of accounting and has significant 
receivables – should the buyer in effect bear burden of same in the gross up 
calculation? 

 Solution – CPA should prepare spreadsheet that is incorporated in definitive 
agreement showing detailed methodology for calculation of gross up

 Alternative – address some of the uncertainties in definitive agreement text
 Alternative – agree on specific gross up amount at time of definitive 

agreement, with no later adjustment; parties will then each assume some 
risk the amount will differ from actual that would have been calculated

21

Deemed Asset Sale – 338(h)(10) or 336(e) -1

 If the deal involves a purchase of at least 80% of the stock of a C corp 
subsidiary or the stock of an S corp, another EOI/LOI stage consideration 
will be whether buyer seeks deemed asset sale treatment under Section 
338(h)(10)

 Results for income tax purposes in treatment of stock deal as deemed 
sale of assets of target to a new tax entity deemed to have been formed, 
followed by deemed liquidation of old target corp (so, stock sale is 
ignored for tax purposes, and asset sale issues such as gain/loss 
character, potential 1374 tax, etc. will apply)

 So, buyer will obtain benefit of purchase price basis in assets, as 
opposed to existing inside basis if no (h)(10) election made 

 Requirements
 Purchaser is corporation
 Election made by shareholders of seller corporation and buyer

22
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Deemed Asset Sale – 338(h)(10) or 336(e) - 2

 Section 336(e) election similar; unlike (h)(10), it may also be used in case 
of noncorporate purchaser

 Advantages of each over actual asset purchase are principally non-tax 
(e.g., avoiding of potential issues obtaining third party approvals 
regarding transfer of contracts, fewer conveyancing issues, etc.)

 However, non-tax and tax issues relating to purchase of stock remain for 
buyer (e.g., risk of undisclosed liabilities in corporation, including all tax 
obligations of entity)

23

F Reorganization - 1 

 Now common approach (as opposed to 338(h)(10)) to achieve asset sale 
treatment for income tax purposes involving transfer of equity interests in sale of 
S corp business

 Term refers to initial steps in a pre closing restructuring intended to result in 
single member disregarded entity then purchased by buyer; See Rev. Rul. 2008-18

 Typical steps (first 3 are “F reorg steps”)
 Formation of new corporation (“Holdco”)
 Contribution by S shareholders of stock in existing S corp (“Oldco”) to Holdco 

solely in exchange for stock in Holdco
 Making of Qsub election for Oldco by Holdco, to be effective immediately 

after the contribution
 State law conversion of Oldco to single member LLC; or formation by Holdco 

of new SMLLC and merger of Oldco into that new LLC
 Buyer then purchases interests in disregarded LLC; asset purchase for 

income tax purposes if all interests acquired by buyer and Rev. Rul. 99-5, 
Situation 1 treatment if less than all interests acquired by buyer

24
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F Reorganization - 2 

 CPA involvement important in planning for and carrying out these steps in timely 
and correct manner over period of time before closing date; items (see Rev. Rul. 
2008-18):
 Obtaining of new EIN for Holdco (Oldco retains its EIN)
 Filing of S election for Holdco; though the revenue ruling indicates that where, 

in connection with such F reorg, Holdco meets the requirements to be an S 
corporation, the reorg  does not terminate the S election of Oldco and the S 
election remains in effect for Holdco, it is common practice to file a protective 
S election for Holdco 

 Making of Qsub election for Oldco by Holdco, to be effective immediately after 
the contribution; election must be made prior to Oldco converting to an LLC or 
merging into a new LLC, so election is done some number of day(s) before that 
step

 If Oldco has made tax payments (such as under Section 7519 or to state), sell 
side CPA will want to work with counsel to include text in definitive agreement 
confirming seller ownership of such payments and work with taxing authority 
to get same moved to account of Holdco 25

Due Diligence – Tax Matters - 1 

 Buy side CPA involvement in/leadership of tax due diligence
 CPA should seek prompt access to deal data room
 Typical representations and warranties tend to identify tax matters the CPA may 

be asked to review/address/understand
 Will vary depending on nature of deal/structure
 Examples of items/issues (and see seller list above):

 Seller entities tax status
 Seller S corporation election and confirming IRS documentation
 Seller S corporation termination issues – see prior slides for types of issues
 Seller entities tax accounting methods
 Seller entities tax returns for obvious errors or omissions/disclosures
 Target NOLs/other tax attributes
 Potential for 1374 tax
 Potential for 1375 tax
 Prior acquisitions
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Due Diligence – Tax Matters - 2

 Examples of items/issues - continued
 Sufficiency of tax reserves, deposits
 Sufficiency of information reporting
 Property tax reassessment notices
 Sales tax exemptions and exemption certificates
 Potential international presence
 Related party payments
 Identity of affiliates
 Tax sharing agreements
 Tax obligations under third party agreements
 Investments in pass through entities
 If tax partnership, identity of partnership representative, and potential liability at entity 

level under partnership audit regime
 Prior audits/settlement documents/closing agreements
 Extensions of statutes of limitation
 Prior federal, state, local tax notices

27

Due Diligence – Tax Matters - 3

 Common significant issue – nexus/state tax filings/voluntary disclosure
 Buyer due diligence will include review target’s business activity, including 

where sales occurring, employees located, property located, affiliates 
located, trade shows and other business generation activities occurring, etc.

 Buyer may want some level of nexus study, comparing that activity to state 
sales and income tax reporting history; review should include how long target 
has filed in states; reference will be to physical presence or economic nexus

 If potential filing requirements have not been met, buyer may ask for number 
of protections, including cooperation regarding filing of voluntary disclosure 
agreement applications and specific tax indemnity on subject and specific tax 
escrow, which will likely include seller obligation to pay fees for VDA work

 If VDA is to be pursued, negotiation will follow regarding who is to do (usually 
buyer CPA firm), applicable states, deadlines for completion, seller VDA 
review rights, seller objection rights and dispute resolution

28
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Definitive Agreement – Generally

 CPA should be asked to review tax provisions from earliest draft forward
 Typical sections for review:

 Tax related definitions
 Purchase price and purchase price adjustment 
 Gross up provisions
 Purchase price allocation
 Tax representations and warranties
 Survival period
 Tax covenants
 Tax indemnity
 Transfer tax
 Tax escrow, if any
 Tax controversy

29

Definitive Agreement – Tax Definitions

 Among potentially important tax related definitions typically in purchase 
agreement that CPA should review:
 Tax – the text tends to be quite similar in all purchase documents; but, CPA 

should review closely, as used throughout document, often relating to seller 
responsibility for tax; so, buyer side will generally want to be sure definition 
is broad and includes, for example, all types of taxes, including foreign, 
federal and local, and that it includes penalties, additions to tax and interest

 Pre-Closing Tax and Pre-Closing Tax Period or similar defined terms – the 
terms will be used in various provisions, significantly in the tax indemnity or 
other provision governing seller responsibility for tax; both sides should 
consider effect of authority regarding when tax years are deemed to end in 
reviewing these  definitions

 Tax Return
 Transfer Tax

30
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Definitive Agreement - Escrows

31

 Escrows are common in any type of transaction, most often used to secure for 
some period of time the accuracy of seller representations, warranties and 
covenants in favor of buyer; a tax question is whether the amount of the escrow 
is considered received by seller at time of closing; IRS view is that escrowed 
funds are deemed received by seller unless seller rights in escrow funds are 
subject to substantial restrictions and seller does not have economic benefits in 
funds until they are released; in most transaction cases, escrowed amounts will 
not be considered received by seller until circumstances occur requiring release 
from escrow; CPA may be asked to advise regarding whether seller rights under 
agreement are appropriately limited at closing; CPA, unless facts suggest 
otherwise, usually assumes all escrow funds will be received in doing tax 
calculations in “walk away money” spreadsheet

Definitive Agreement - Contingent Payment 
Arrangements 

32

 Earn outs are part of a minority of deals; when present, they take a variety of forms, 
most of which are measured with respect to revenue or earnings metrics, but there 
are occasionally other types of contingent payment arrangement benchmarks; as to 
former, sellers generally like measurement metric to be as far up the income 
statement as possible, and buyers may generally like the metric farther down, such as 
measured after certain expenses or costs; sellers will prefer progressive type 
arrangements, buyer often cliff type arrangements

 CPA should be prepared to advise regarding rules governing taxation of deals with 
contingent payment arrangements; see, e.g., Regulation 15a.453-1(c); installment 
sale rules for determining amount of gain to recognize each year distinguish 
contingent payment sales for which a maximum selling price is determinable, sales 
for which a maximum selling price is not determinable but the time over which 
payments will be received is determinable, and sales for which neither a maximum 
selling price nor a definite payment term is determinable 

 If the entity is a corporation, is to be liquidated after closing and will be distributing 
an installment obligation received in the deal, will likely be important to adopt a plan 
of liquidation (12 month) on or before the day of closing; see Sections 453(h) and 
453B(h)
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Definitive Agreement – Gross Up - 1

 If asset sale for tax purposes and there is to be gross up:
 Review gross up text; “with and without” asset sale text is typical; but other 

text sometimes used; text should effectively compare net cash owners would 
have received if transaction treated as a stock deal to net cash owners would 
receive from treatment as asset deal; calculation should take effect of 
liquidation or deemed liquidation of seller entities into account, but sometimes 
parties will agree to a less precise approach

 Gross up provision may not be well understood by nontax drafter and parties, 
and general text may produce ambiguity (see discussion earlier slide); so, 
recommend including exhibit illustrating calculation in definitive agreement; 
this benefits both seller and buyer as if detailed will show expectations of 
parties regarding text used in document; CPA should prepare it

 Seller side – important - seek payment of estimated gross up amount at 
closing; this is very often overlooked, but can have beneficial effect of not only 
getting cash to seller earlier, but also for both sides as shows expectations of 
the parties regarding text in the document

33

Definitive Agreement – Gross Up - 2

 If asset sale for tax purposes and there is to be gross up – continued
 Parties occasionally agree to a set dollar modification to purchase price 

intended to approximate gross up, with then no later text about it or later 
true up

 More common approach is not to so agree on a set dollar amount, and to 
finalize determination within some period after closing, often the same or 
similar to period for finalizing working capital adjustment

 Party who is to do first post closing calculation of gross up is negotiable, but 
most often will be buyer; dispute resolution text should included/reviewed, 
both as to who is to resolve seller-buyer differences in calculation and 
scope of that person’s authority; again, recommended that calculation 
exhibit be included in agreement 

 Additional negotiated item – whether gross up is to be redetermined in 
event of examination adjustment to purchase price allocation; seller side 
typically wants, buyer side often not

34
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Definitive Agreement – Allocation - 1

 Allocation provisions should be negotiated as early as possible in any straight 
asset sale deal or any deal involving sale of disregarded or pass through entity 
interests or any deal involving deemed asset sale treatment, particularly, as to 
seller side, if no complete gross up is to be part of deal; the more uncertain the 
ultimate allocation, the greater the potential seller side desire for gross up; some  
deal participants may require post closing allocation based on valuation 
occurring then, but even if so, stating of allocation principles early preferred; 
best not to defer to near closing

 Obvious influence in many transactions on amount sellers will ultimately receive 
from deal

 If allocation is to be done post-closing, allocation principles should be included in 
definitive agreement that are as detailed as possible

35

Definitive Agreement – Allocation - 2

 Allocation at entity level and asset level should be done if more than one seller 
entity; buyer side may sometimes be indifferent regarding entity level allocations

 Definitive agreement should require all parties to report the transaction in a 
manner consistent will the final allocation, and prohibit parties from advancing 
positions inconsistent with allocation on audit

 Agreement may provide that parties will exchange copies of applicable asset 
acquisition forms at the time of the filing of their respective tax returns

36
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Definitive Agreement -Tax Representations and 
Warranties - 1

 Certain are typical – nonexclusive list of examples below
 Will differ some depending on whether entity purchase or asset purchase 

deal
 Nature of seller entity – C corp, S corp or tax partnership
 If an S corp:

 Proper election made
 Date
 Federal and state
 No circumstances at any time resulting in termination of S status
 Each shareholder and former shareholder was eligible S shareholder
 No challenge at any time received to S status
 No liabilities under Section 1374 or 1375

37

Tax Representations and Warranties - 2

 Tax returns and payments
 All filed; all timely filed
 Including affiliated groups of which target is or was member
 No inclusion in such groups currently or previously
 All are true, accurate and complete
 No extensions
 Copies have been provided to buyer
 All taxes (whether required to be shown on returns or not) have 

been fully and timely paid
 No notice from any jurisdiction in which entity does not file that tax 

return or tax payment may be required
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Tax Representations and Warranties - 3

 No tax liens on equity interests or assets
 Tax audits/proceedings

 None pending
 None threatened
 No waivers of statutes of limitation or extensions regarding 

assessment or deficiency
 Copies of all examination notices, notices of deficiency, etc. have 

been provided to buyer
 All required withholding done and timely paid – ees, independent 

contractors, third parties, etc.
 Seller is not a beneficiary of any tax rebate, tax holiday or similar benefit 

from any government authority

39

Tax Representations and Warranties - 4

 No responsibility for tax liabilities of another
 Under Section 1502 regulations
 By reason of tax sharing agreements
 Under contract
 As transferee or successor
 Any other reason

 No closing agreements, offers in compromise existing

40
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Tax Representations and Warranties - 5

 No potential for post-closing inclusion of income or prohibition on 
deduction due to pre-closing matters; e.g.:
 Use of installment method
 Accounting method changes
 Use of improper accounting methods
 Prepaid amounts received
 Section 108(i)
 Related party or intercompany transactions
 Other

 If corp, it has not distributed stock or had its stock distributed in 
355 type transaction

41

Tax Representations and Warranties - 6

 Seller has not be party to any “reportable transaction”
 All transactions that could give rise to an underpayment of tax were 

reported in a manner that will not give rise to penalties
 Seller has not deferred any taxes or taken a credit for any taxes pursuant 

to any government program (e.g., COVID-19 related program)
 Seller does not have and has not previously had any foreign establishment 

and is not liable for any foreign tax or filing obligations
 If an F reorg deal, that all restructuring steps have been completed prior 

to closing; buyer may want assurance restructuring steps have certain 
effect; seller side will typically want buyer side to review documents to 
be filed and make its own assessment regarding same
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Definitive Agreement - Tax Covenants - 1

 CPA should review all these provisions (sometimes request overlooked)
 Preparation and filing of tax returns

 In “straight” asset deal, less text
 In equity purchase, including equity purchases that are deemed asset sale 

deals, text regarding authority/responsibility to prepare returns needed
 Seller will typically be responsible for all seller entity returns due prior to 

closing date; buyer may seek text allowing it to prepare all purchased entity 
returns due after closing; while may be acceptable, seller usually seeks to 
carve out from that provision authority to prepare income tax returns for tax 
periods ending on or before closing date, and in particular income tax return 
for the “S short year” resulting from termination of S status, which 
commonly results from such transactions

43

Definitive Agreement - Tax Covenants - 2

 Preparation and filing of tax returns - continued
 Straddle periods are those that begin before closing and end after; buyer 

typically prepares; both parties typically desire “closing of the books” text to 
govern allocation of items to pre- and post-closing times for purposes of 
allocating responsibility for tax for straddle period income tax returns; similarly, 
parties typically prefer such text for purposes of allocating items to short S year 
and short C year returns in cases in which transaction terminates S status; for 
other than income tax straddle returns (e.g., ad valorem taxes), responsibility for 
tax is typically allocated between buyer and seller based on daily proration

 Parties should both have reasonable review and comment rights regarding 
returns prepared by the other, and dispute resolution provisions are often 
included

 Seller will want text stating returns for which seller may have liability for all or 
portion of tax are to be prepared consistent with prior practices, consistently 
applied, and that deductions for transaction expenses and change of control and 
similar payments for which it bears burden are to be for its benefit 
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Definitive Agreement - Tax Covenants - 3

 Seller should seek text prohibiting buyer from amending prior year returns without 
seller consent, or, if that not acceptable to buyer, then consent required if the 
amendment would have the effect of increasing seller responsibility for taxes

 Both parties will typically want tax cooperation text relating to such matters as 
providing access to records and documents in connection with preparation of tax 
returns and audit proceedings for which it is responsible; seller will usually no longer 
possess business records after closing and so should seek text requiring buyer to 
retain them until expiration of statute of limitations period

 Regarding audits, seller should seek text requiring notice of commencement affecting 
pre-closing periods, and right to control such audits; buyer will want right to 
participate at its cost; regardless of which party will control, both parties will want 
right to reasonably approve settlements to be made by the controlling party and right 
to be kept reasonably informed of progress of audit

 Parties sometimes seek confirming text that no 336 or 338 elections will be made, if 
that is the case

45

Definitive Agreement - Tax Indemnity

 Typical indemnification in favor of buyer: taxes for tax periods ending on 
or before closing date; taxes for portion of straddle periods through 
closing date (seller preference, though, is sometimes to measure with 
respect to an effective time on closing date); taxes for any group of 
which any seller entity was a member; and taxes for which any seller 
entity is liable under contract or as transferee or successor or under law

 CPA should review text, with particular attention to effect of tax 
provisions governing when tax years end

 Text often states seller indemnification obligation will not expire until 
some number of days after all applicable statutes of limitation expire 
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Transfer Tax

 Transfer tax on transaction events most often a seller responsibility, 
sometimes split between parties, rarely buyer complete responsibility –
but, is negotiated item, and agreement may depend on 
magnitude/applicable state/item giving rise to potential transfer tax

 CPA should review definition in definitive agreement
 CPA should assist in evaluating potential amount due and potential 

exemptions, such as occasional sales exemption
 Obtaining of applicable sales tax exemption certificates from buyer may 

be helpful for seller in some situations; for example, seller will 
sometimes seek resale exemption certificate 

 If large real estate value, parties sometimes discuss structuring that 
appropriately eliminates real estate transfer tax  

47

Rollovers

 Seller owners sometimes acquire some equity in buyer or buyer affiliate 
in connection with the business sale; sellers typically want to do so on a 
tax deferred basis, and buyers are usually eager to cooperate as it is an 
inducement to seller making investment

 In such cases, CPA should assist in evaluating recommended structure for 
accomplishing nonrecognition treatment, which will often involve 
application of Section 721 and sometimes Section 351, and consult with 
counsel regarding satisfying of requirements of those sections

 Seller side CPA should also be asked to review tax provisions of governing 
instruments of buyer entity in which seller owners will hold interests, 
such as operating agreement of buyer LLC if to be taxed as partnership, 
regarding which CPA will want to advise regarding allocation, 
distribution, capital account and, importantly, Section 704(c) matters 
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Post Closing Matters - 1

 CPA will naturally (should) participate in post-closing tax-related matters
 Including:

 Review of any post-closing purchase price allocation proposal; seller 
side - updating of “walk away money” projection in light of 
allocation and finalizing of closing statement and working capital

 Preparation or review of proposed/final gross up calculation 
 Review and comment regarding all pre- and post-closing returns, 

particularly straddle period returns
 Preparation or review and exchange of Forms 8594 with other side

49

Post Closing Matters - 2

 It may be advantageous to be sure seller entities engaged in asset sale 
type transactions are liquidated before the end of the tax year of the 
owners with or within which the year of the applicable entity ends; this 
will be particularly important if a liquidation will result in a capital loss to 
the owner and capital gain/1231 income is being recognized and passed 
through in the sale transaction; examples of situations in which need to 
timely liquidate likely are S corporation asset sales where there have 
been prior outside basis step ups due to prior purchases of stock by 
current shareholder(s) or receipt of stock by current shareholder(s) upon 
death

 Can result in need for prompt post-closing work in connection with 
transactions closing near year end
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Post Closing Matters - 3

 “Walk away money” seller side spreadsheet should disclose whether 
prompt liquidation desirable

 Liquidation is automatically deemed to occur in the case of a Section 
338(h)(10) election, but that is not be the case (for Holdco) in the case of 
an F reorganization type transaction

51

Questions/Comments

Thank you for your attention
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Introduction

Objective

Help families use a Single Family Office or similar alternative to 
collectively manage their wealth and financial affairs in a way that is 
likely to produce better results than if family members are left to find 
their own ad hoc and separate approaches to investing, financial 
planning, accounting, and wealth succession. 
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Introduction
• PART I

What does a Single Family Office do and how does it benefit the family members 
it serves?

• PART II

How can a classic Single Family Office be organized and operated to utilize tax 
efficiencies that are not available without the Family Office structure?

• PART III

What are the alternatives for a collective approach to managing the wealth and 
financial affairs of a family whose net worth cannot support a classic Single Family 
Office?

© 2022 All Rights Reserved
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What is a “Single Family Office”?

• "Family Office" is a loosely-defined term to refer to any formal structure 
under which the delivery of a range of financial services is coordinated for 
all or some of the members of a family and the trusts that have been 
established for them.

• A Single Family Office entity is established as an LLC or a corporation to 
provide financial services to family members and their trusts more 
effectively than an approach under which family members and their 
trustees obtain financial services from disparate providers on an ad hoc 
basis. 
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Why a Family Office?

• For family members and their trusts, a collective approach to financial 
services lowers costs and improves quality of services (through improving 
quality of service provider and better coordination of services). 

• If the family owns an operating business, a formal separation of personal 
and trust financial management into a segregated, independent entity, 
lowers the risk that the family business personnel will make mistakes 
involving personal family and trust affairs due to an uncoordinated, ad hoc 
approach, and reduces the distraction that can be created when family 
and trust affairs are run through the Business systems.

© 2022 All Rights Reserved
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What Services can a Family Office provide?
• Financial record keeping (electronic and/or hard copies), 

including: 

§ All business entities' governing documents and owner agreements (e.g., 
shareholders' agreements, operating agreements, voting trusts);

§ Historical business financial reports and account investment statements;

§ Copies of business entity tax returns, trust tax returns, personal income tax 
returns, gift tax and estate tax returns;

§ Trust instruments, trust amendments, copies of annual accountings, copies of 
historical investments statements, copies of appointment and resignation of 
trustees;
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What Services can a Family Office provide?
• Financial record keeping (continued): 

§ Personal estate planning documents, including prenuptial agreements and 
powers of attorney; 

§ Family member names and contact information, social security numbers, 
family tree, birthdates and death dates;

§ Copies of documents for substantial personal or trust transactions (e.g., 
acquisition of a residence, loans among family members or from commercial 
lenders, purchase or sale of business entity interests, divorce docs, adoption 
docs);

© 2022 All Rights Reserved
Reinhart Boerner Van Deuren s.c.8

What Services can a Family Office provide?

• Tax support and compliance, through one third party provider 
(i.e., YOU!); 

• Trust accounting and administration, including payment of life 
insurance premiums, payment on installment notes, delivery of 
annual "Crummey" notices, payment of annual amounts under 
grantor retained annuity trusts, charitable remainder trusts, 
charitable lead trusts;

• Record keeping and support for 529 Plans;
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What Services can a Family Office provide?

• Cash management and bill pay for individuals and trusts;

• Facilitation of individual estate planning through preferred 
providers, or support provided to personal estate planning 
professionals, including prenuptial agreements, generation-
skipping trusts, and valuation of business entity interests for estate 
planning transactions;

• Assistance with life insurance, disability insurance, and long-term 
care insurance underwriting and policy maintenance;

© 2022 All Rights Reserved
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What Services can a Family Office provide?
• Administrative support and record keeping for family foundations 

and other charitable entities, including coordination of asset 
custody and management; 

• Collaborative or pooled investment in marketable securities for 
family members and trusts, including negotiated custodial 
arrangements, with preferred providers;

• Collaborative or pooled investment in alternative investments, 
including legal review of investment documents, for family 
members and trusts;
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What Services can a Family Office provide?
• Creation and management of family investment vehicles, including 

LLCs or limited partnerships to make direct investments in 
promising businesses started by individual family members or third 
parties;

• Creation and management of a "family bank" to make low interest 
loans to family members for home acquisitions, education, or new 
business opportunities.

© 2022 All Rights Reserved
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Summary of Lender Management Case and 
Sample Family Office Structure

48167978 v1
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Background

• Goal: operate a family office tax efficiently:
§ Deduct applicable expenses of employees
§ Avoid personal expense characterization
§ Avoid related income and expenses that do not offset

• Challenges:
§ 2017 TCJA – eliminates section 212 deductions, including “investment advisory” deductions
§ “Trade or business” expenses under section 162 are deductible
§ Can a family office be a trade or business?  Facts and circumstances test = risk

• 2017 case (Lender Management) provides potential pathway to creating a 
family office that constitutes a trade or business

© 2022 All Rights Reserved
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Lender Management, LLC v. Commissioner, 
TC Memo 2017-246 
Facts:
• Family office LLC is managed and owned almost entirely by a grandson of 

a founder of Lender Bagels provided financial advisory and management 
services to investment LLCs

• Investment LLCs primarily benefited of related younger generation 
• Grandson: qualified financial background and served as chief investment 

advisor
• Family office LLC held a “profits interest” in investment LLCs
• In profitable years, the family office received a distribution and in 

unprofitable years it did not
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Lender Management, LLC v. Commissioner, 
TC Memo 2017-246 
• Key Issue: Did the Family office LLC constitute a “trade or business” for 

purposes of section 162.
• Key facts in court’s finding of a trade or business:

§ Extensive activities of full-time employees
§ Grandson’s extensive activities in researching investment opportunities, 

negotiating and executing new investments, monitoring existing positions, and 
working with individual clients to understand their investment needs

§ Although heightened scrutiny due to related party status of “clients,” taxpayer 
overcame this scrutiny because of the professional manner of doing business 
and the family office’s observance of formalities

§ Each family member was provided with individually tailored advice based on 
such family member’s situation

© 2022 All Rights Reserved
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Key Considerations For Deductible Expenses
• Actual business activity, conducted on a regular and arms-length basis 

consistent with a profit motive, and not primarily for the management of 
one's own capital

• Diverse investment activities (i.e., real estate, private equity, venture 
capital) could enhance trade or business facts

• Avoid/minimize “personal expenses” at family office
• “Profits interest" is key, although it comes with cash flow risk.  Fee from 

related investment partnership will be non-deductible to the investment 
partnership.  

• Outside clients could be very helpful (especially if services provided on 
the same terms as related clients).  However, this could create a risk of 
SEC “investment advisor” compliance and registration.
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Sample Structure

• Multiple Activities
§ Liquid investments
§ Private Equity/Venture Capital Investments
§ Real Estate
§ Business Consulting

• S corp structure for service entity  
• All entities operated in a flow-through structure

© 2022 All Rights Reserved
Reinhart Boerner Van Deuren s.c.18

Family Office, Inc.

Ø Taxed as an “S” corporation
Ø Purpose

Ø Investment Management Company
Ø Business consulting

Ø Ownership Structure
Ø Owned 100% by Patriarch 

Ø Other
Ø Cash flow derived from:

§ Profits interests in managed entities
§ Revenue from consulting and management services
§ Revenue from back office services (e.g., accounting and bill pay)

Ø Patriarch may be required to make a capital contribution to fund operations if insufficient cash 
flow is derived from the profits interests and activities described above
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Family 
Office, Inc.

(S Corp.)

Patriarch

© 2022 All Rights Reserved
Reinhart Boerner Van Deuren s.c.20

Liquid Investments, LLC
Ø Purpose

Ø Hold liquid investment assets that are capable of being “marked to market” on a monthly basis

Ø Intended to qualify as a “securities partnership” for tax purposes 

Ø Ownership Structure
§ Partnership for tax purposes

§ Owned by Patriarch individually, Family Trusts and Family Office, Inc. 
§ Patriarch and trusts own “common units”

§ Family Office, Inc. owns “incentive units”

§ Family Office, Inc. is the manager of the LLC

Ø Other
Ø Permits the creation of different investment pools whereby the owners may have a different percentage in the 

various pools.  May also operate using just one pool to ease the accounting burden.

Ø Incentive Units entitle Family Office, Inc. to a portion of the profits of Liquid Investments, LLC, determined 
separately for each pool. Each owner (including Family Office, Inc.) controls the timing of distributions of its share 
of capital contributions and profits, and may cause distributions to be made on a periodic basis to the extent such 
owner has a positive capital account

Ø Accrued allocations to Family Office, Inc. carryover and are paid when the company has sufficient cash flow
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Liquid
Investments, LLC

Family Trusts

Profits interest

Family 
Office, Inc.

(S Corp.)

© 2022 All Rights Reserved
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Private Equity Investments
Ø Purpose

Ø Invest in the equity of closely held businesses (the “Private Equity Investments”)
Ø Provide management services to the Private Equity Investments through Family 

Office, Inc.

Ø Ownership Structure
Ø The Private Equity Investments are owned by Patriarch, Unrelated Investor and 

certain other investors and key employees

Ø Other
Ø Family Office, Inc. receives a management fee from each of the Private Equity 

Investments
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Private Equity 
Investments

Management Fee

Patriarch Unrelated 
Investor

Other 
Investors

Family 
Office, Inc. 

(S Corp.)

© 2022 All Rights Reserved
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Investment Real Estate, LLC
Ø Purpose

Ø Invest in long-term hold real estate

Ø Ownership Structure
Ø Partnership for tax purposes
Ø Spouse owns 100% of common units, and Family Office, Inc. owns “Incentive Units”
Ø Family Office, Inc. and Spouse are the managers of the LLC, and Spouse’s decision would control in the event of a 

disagreement between Family Office, Inc. and Spouse

Ø Other
Ø Incentive Units entitle Family Office, Inc. to a portion of the profits of Investment Real Estate, LLC. 
Ø The manager controls the timing of distributions of the profits, and may cause distributions to be made on a 

periodic basis
Ø Accrued allocations to Family Office, Inc. carryover and are paid when the company has sufficient cash flow
Ø All other profits are allocable to Spouse, and other cash flow is distributable to Spouse
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Investment Real 
Estate, LLC

Spouse 

Profits interest

Family 
Office, Inc.

(S Corp.)

© 2022 All Rights Reserved
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Alternatives to “Lender”-style Single Family Office

• Fee-Based Single Family Office (i.e., break-even model; no carried 
interest). 

• Multi-Family Office: a third party financial services firm provides all the 
infrastructure and back office functions.  

• Virtual Family Office or Out-Sourced Family Office: a team of third party 
service providers, coordinated by one or more designated family 
members.

• Collective investing: Example, Family Limited Partnership.



14

© 2022 All Rights Reserved
Reinhart Boerner Van Deuren s.c.27

Outsourced Family Office Services
Organizational chart Outsourced FamilyOffice

Engagement Lead

Family Office
Senior Manager

Family Office
Managing Director

Tax Compliance &  
Consulting

Tax
Partner

Tax
Managing Director

Core TaxTeam

Wealth Advisory/  
OCIO

WealthAdvisory
Director/OCIO

Family Office Services &  
Private Client Accounting

Family Office
Senior Accountant

Wealth Advisory
Operations Manager

Wealth Advisory
Senior Client Service Associate

Key Responsibilities/Tasks
• Coordinate all services related  

to the family office, including  
third party advisors.

• Maintain and review all  
books/records on entities.

• Track cash movements for all  
accounts/entities.

• Complete subscription  
documents for privateequity  
investments.

• Coordinate all wire information  
to provide to Wealth Advisory  
for cashiering.

• Coordinate funding for bill pay
• Complete reporting, including  

Monthly Sources & Uses,  
Quarterly Net Worth Statement  
and Bi-Weekly Cash Report.

• Communicate projected cash  
flow items between client &  
family office teams.

• Coordinate with the tax team  
on all client matters.

• Provide information to wealth  
advisory to update private  
equity investments and other  
items.

Key Responsibilities/Tasks
• Create and maintain client

portal that links investment
accounts, including private
investments

• Draft and update Investment
Policy Statement (“IPS”)

• Review performance of  
Tradional Investment  
managers, provide asset  
allocation changes when  
needed based on changes to  
IPS

• Review existing privateequity  
investments, provide  
recommendations on new  
investments & maintain  
committed capital schedule

• Provide cashiering services to  
meet capital calls and general  
expenses working in tandem  
with Family Office

• Proactively manage tax-loss  
harvesting throughout the year.

• Coordinate with Tax on  
Investment strategies that  
intersect with tax andestate  
planning

WealthAdvisory
Analyst

BDOInvestment  
Committee

Team Approach

FamilyOffice
Accounting Team

Estate, Gift & Trust

Estate, Gift & Trust
Managing Director

© 2022 All Rights Reserved
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Thank you for attending!
Questions?



1 p.m. – 2 p.m.

Schedules K-2 & K-3: What 
Taxpayers Need to Know
Heidi Konkel, CPA, Senior Manager, Wipfli LLP
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BACKGROUND

4

October 27, 2022 Background

• Intended to assist partners and shareholders in preparing their 
own tax filings regarding foreign matters.

• Create consistency amongst tax practitioners 

• Schedule K-2 is an extension of Schedule K

• Schedule K-3 is an extension of Schedule K-1

• IRS Notice 2021-39 provided relief

• January 18, 2022, revised instructions

• Required for all passthrough entities 2021 tax year

• February 16, 2022, IRS provided relief for 2021 filings

BACKGROUND
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WHO NEEDS TO 
FILE SCHEDULES 

K-2 & K-3

6

October 27, 2022

Taxpayers with a tax year beginning on or after January 1, 
2021.

• Domestic partnerships
• S Corporations
• Foreign partnerships 

• Category 1 – Persons that control 50% or more of the foreign partnership
• Category 2 – Taxpayers that own 10% or more if there is no Category 1 filer.

Exception for Short Period Returns - 2021 Tax Year

Exceptions added February 16, 2022 – 2021 Tax Year if 
taxpayer meets all the following:

• No foreign partners 
• No foreign activity
• 2020 filing did not include information on Schedule K line 16 and 20c 

for 1065 and lines 14 and 17d for S Corporations AND
• Entity has no knowledge that the owners are requesting such 

information for tax year 2021. 

WHO NEEDS TO 
FILE SCHEDULES 
K-2 & K-3

https://www.irs.gov/businesses/partnerships/frequently-asked-questions-Frequently ASKED QUESTIONSs-for-2021-short-tax-year-pass-through-entity-returns-
and-schedules-k-2-and-k-3
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• 2022 Tax Year – Required for All?

• August 31, 2022, AICPA  letter to Office of 
Associate Chief Counsel
• Provide broader exceptions
• Provide permanent exceptions from filing as already 

provided in IRS Frequently Asked Questions for 2021 
filing season

• Consolidated Form 8082 filings
• Simplification of Foreign Tax Credit Reporting

WHO NEEDS TO 
FILE SCHEDULES 
K-2 & K-3

https://www.taxnotes.com/research/federal/other-documents/irs-tax-correspondence/aicpa-maintains-focus-on-schedules-k-2%2c-k-3-compliance/7f1td

8

October 27, 2022

PARTS TO 
SCHEDULES K-2 & K-3
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Form - 1065
• Part I – Attachments
• Part II - Foreign Tax Credit Limitation
• Part III – Information to prepare Form 1116 or 1118

• Gross Receipts by SIC code
• Interest Expense Apportionment Factors
• Foreign Derived Intangible Income (FDII) Deduction Apportionment Factors
• Foreign Taxes
• Other tax information - §743(b) adjustments

• Part IV- IRC Section 250 Deduction related to FDII
• Part V – Distributions from Foreign Corporations to Partnership
• Part VI – Partners’ IRC Section 951(a) and IRC Section 951A Inclusions
• Part VII – Information to Complete Form 8621
• Part VIII – Partnership Interest in Foreign Corporation Income (IRC 

Section 960)
• Part IX – Base Erosion and Anti-Abuse Tax (BEAT) IRC Section 59A
• Part X – Foreign Partner Character and Source of Income
• Part XI – IRC Section 871(m) Covered Partnerships
• Part XII – Reserved for Future Use
• Part XIII – Foreign Partner’s Distributive Share of Deemed Sale Items 

or Transfer of Partnership Interest*

PARTS TO 
SCHEDULES K-2 
& K-3
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Form – 1120S
• Part I – Attachments
• Part II - Foreign Tax Credit Limitation
• Part III – Information to prepare Form 1116

• Gross Receipts by SIC code
• Interest Expense Apportionment Factors
• Foreign Taxes

• Part IV – Distributions from Foreign Corporations to Corporation
• Part V – Shareholders’ IRC Section 951(a) and IRC Section 951A 

Inclusions
• Part VI – Information to Complete Form 8621
• Part VII – Corporation’s Interest in Foreign Corporation Income 

(IRC Section 960)

PARTS TO 
SCHEDULES K-2 
& K-3
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Form- 8865
• Part I – Attachments
• Part II – Foreign Tax Credit Limitation
• Part III – Information to prepare Form 1116 or 1118

• Gross Receipts by SIC code
• Interest Expense Apportionment Factors
• Foreign Derived Intangible Income (FDII) Deduction Apportionment 

Factors
• Foreign Taxes
• Other tax information - §743(b) adjustments

• Part IV – IRC Section 250 Deduction related to FDII
• Part V – Distributions from Foreign Corporations to Partnership
• Part VI – Partners’ IRC Section 951(a) and IRC Section 951A 

Inclusions
• Part VII – Information to Complete Form 8621
• Part VIII – Base Erosion and Anti-Abuse Tax (BEAT) IRC Section 

59A

PARTS TO 
SCHEDULES K-2 
& K-3

12
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FILING PENALTIES
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October 27, 2022 When Penalties Apply

• Failure to file or show all the information required on 
schedules IRC Section 6698 & IRC Section 6699

• Failure to file correct information return IRC Section 
6721

• Failure to furnish correct payee statements IRC 
Section 6722

• Failure to file information required by IRC Section 
6038

FILING 
PENALTIES
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2021 Filing Instructions

• $280 per owner for incorrect information
• maximum of $3,426,000 for partnerships

• If intentionally disregarded, penalty is increased to 
$570, or if greater 10% of the aggregate amount of 
items to be reported. 

FILING 
PENALTIES
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2021 Relief – Notice 2021-39

• Only applies to tax years beginning in 2021

• File 1065, 1120S or 8865 timely

• Good faith effort to comply

FILING 
PENALTIES

16
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FREQUENTLY 
ASKED 

QUESTIONS
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• FAQ #5 - New Information Required
• No, all the information requested on Schedule K-2 and K-3 was required in the 

past.

• FAQ #15 - Exceptions 
• Provided the exception list for the 2021 filing season based on 2021 data and the 

2020 filing.

• FAQ #18 - Additional Questions or Comments to IRS
• Additional inquires to the IRS can be made at 

lbi.passthrough.international.form.changes@irs.gov.

• FAQ #19 - Passthrough doesn’t qualify under FAQ#15
• Only applicable portions of the schedules are required to be filled out

• FAQ #20 - Multiple Filers of Form 5471, 8865 and/or 8858
• If appropriate disclosures in taxpayer’s filing the forms are not required, 

however, applicable portions of the Schedules K-2 and K-3 are to be filled out.

FREQUENTLY 
ASKED 
QUESTIONS - IRS

18
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• FAQ #22 – Reporting for Section 1 of Part III 
• If a taxpayer does not have research and experimental expenses and it is not 

expected that the owner of the passthrough to license, sell or transfer 
intangible property to the passthrough.

• FAQ #23 - Mark to Market Election Made on PFIC
• The filer does not need to report information in Part VII.  However additional 

information may be needed by the ultimate filer if the mark-to-market election 
was not made in the first year of the holding period.

• FAQ #24 – Reporting Dormant Foreign Corporations 
• Part corresponding with Corporation’s Interest in Foreign Corporation Income 

(IRC Section 960) does not need to be filled out.

• FAQ #26 – Part X, Section 3 Assets & Liabilities
• Clarification will be added to 2022 filing instructions.  For 2021 taxpayers can 

Treasury Regulation Section 1.882-5 to allocate assets, liabilities and directly 
allocated partnership indebtedness. 

FREQUENTLY 
ASKED 
QUESTIONS - IRS

https://www.irs.gov/businesses/schedules-k-2-and-k-3-frequently-asked-questions-forms-1065-1120s-and-8865
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• When would an individual not be required to file Form 1116 to take a 
foreign tax credit?

• When all foreign sourced income is passive and the total amount of creditable 
foreign taxes are not more than $300 ($600 if married filing joint).

• Why are gross receipts required to be reported?
• Treasury Regulation Section 1.861-17 requires that research and experimental 

(R&E) expenses are allocated based on gross receipts.  If a taxpayer has R&E the 
deduction allocable to foreign sources could impact foreign tax credits coming 
from other sources.

• What are average assets required to be reported?
• Interest expense is allocated to foreign sources using the greater percentage of 

foreign gross sales over total gross sales or foreign average assets over total 
average assets.   By not incorporating interest expense in the foreign tax credit 
calculation, it is possible to overstate foreign sourced income which could lead 
to an invalid foreign tax credit calculation.

FREQUENTLY 
ASKED 
QUESTIONS
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• Partnership has sales to foreign countries.  What is reported?
• If not a tiered partnership structure and no C Corporation as a partner no 

information would need to be reported
• If tiered structure or a Corporation as a partner information would be included 

to calculate the foreign derived intangible income (FDII) deduction.   

• What if Schedule K-3 was not received with Schedule K-1?
• Go back to the tax preparer of the passthrough entity and ask for them to 

provide the Schedule K-3 data, or
• File Form 8082 and report each instance to indicate the passthrough that didn’t 

provide Schedule K-3

• Passthrough entity receives a K-3 from a partnership.  How does this 
information get incorporated into the taxpayers’ Schedule K-2 and 
Schedule K-3?

• First the taxpayer would calculate their Schedule K-2 without regard to any 
factors from the passthrough entity.  Then the Schedule K-3 received is layered 
on top of the taxpayer’s information to arrive at the totals to be reported on the 
taxpayer’s Schedule K-2.

FREQUENTLY 
ASKED 
QUESTIONS
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• What should be filled out for a partnership that has no foreign owners 
but has a C Corporation partner?

• If no foreign sales Schedule K-2 Part I, Part II, Part III, Part IV Line 1, Part V, Part 
VI, Part VII, Part VII and Part IX.

• If parts Part V, Part VI, Part VII and Part VIII are not applicable to taxpayer 
those parts do not need to be filled out.

• If foreign sales, same a above except Part IV should be filled out in its entirety

• What should be filled out for a partnership that is 100% domestic with 
no direct foreign owners, but the full ownership structure is not 
known?

• If the full ownership structure is not known, Part I, Part II, Part III, Part IV and 
Part IX

FREQUENTLY 
ASKED 
QUESTIONS

22
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OPEN ITEMS/ISSUES
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October 27, 2022 • Tiered Partnerships and timing

• Schedule K-3 for 1065 has a part XIII, but no Schedule 
K-2 equivalent

• Received K-1 but not K-3

• Form 926 information still requires a footnote 
disclosure

• IRC Section 951(a) and IRC Section 951A does not 
include foreign taxes allocable to that income

• Inconsistent information in footnotes

• 2022 passthrough entity would need to document 
why they are not required to file Schedules.

OPEN 
ITEMS/ISSUES

24
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KEYS AREAS TO 
NOTE FOR 2022
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• Review of owners’ citizenship

• Type of domestic owners

• Determination of applicable part of Schedules to be 
filled out 

• Review of foreign ownership, foreign subsidiaries, 
foreign related party transaction for additional 
reporting requirements

KEYS AREAS TO 
NOTE FOR 2022
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• No penalty relief for tax years beginning on or after 
January 1, 2022

• Limited exceptions to filing

• Documentation of non-filing

• IRS will be updating instructions and schedules

KEYS AREAS TO 
NOTE FOR 2022
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CONCLUSION
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• Not all information is included in Schedule K-3

• Review IRS Frequently ASKED QUESTIONS

• Review updated filing instructions and forms for 
2022 when released

CONCLUSION
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© Wipfli LLP. All Rights reserved. “Wipfli” refers to Wipfli LLP.2022

wipfli.com

Questions?

Heidi Konkel

Director International Tax

hkonkel@wipfli.com

608 661 2668
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The SECURE Act Regulations: 
IRAs After Death
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The SECURE Act
Proposed Regulations

Robert S. Keebler, CPA/PFS, MST, AEP (Distinguished)
February 28, 2022

Post-mortem IRA Distributions

© 2022 Keebler Tax & Wealth Education, Inc. 2

Effective Date

• The new proposed regulations apply to distributions on or after 
January 1, 2022.

• Recall, taxpayers were to calculate 2021 distributions by applying the 
existing regulations and a reasonable, good faith interpretation of the 
Secure Act
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Regulations Table of Contents
§1.401(a)(9)-0

• §1.401(a)(9)-1 Minimum distribution requirement in general
• §1.401(a)(9)-2 Distributions commencing during an employee's lifetime
• §1.401(a)(9)-3 Death before required beginning date
• §1.401(a)(9)-4 Determination of the designated beneficiary
• §1.401(a)(9)-5 Required minimum distributions from defined contribution plans
• §1.401(a)(9)-6 Required minimum distributions for defined benefit plans and 

annuity contracts
• §1.401(a)(9)-7 Rollovers and transfers
• §1.401(a)(9)-8 Special rules
• §1.401(a)(9)-9 Life expectancy and distribution period tables

© 2022 Keebler Tax & Wealth Education, Inc. 4

Death Before Required Beginning Date
§1.401(a)(9)-3

• Key Point
– Based on the existing regulations
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Determination of The Designated Beneficiary
§1.401(a)(9)-4

• Key Points
– Substantially similar to existing regulations 
– Simplifies identifying the beneficiary for §401(a)(9) when the retirement 

account is payable to a trust 
– Adds examples to clarify common questions involving IRA trusts
– Expounds on the definition of an eligible designated beneficiary
– Defines age of majority as the child’s 21st birthday to avoid conflict of law 

complexities
– Expounds on the definition of disabled
– Expounds on the definition of chronically ill

© 2022 Keebler Tax & Wealth Education, Inc. 6

Required Minimum Distributions 
From Defined Contribution Plans

§1.401(a)(9)-5
• Key Points

– Largely retains the pre-existing structure
– Retains life expectancy distributions for pre-2020 deaths
– Retains the “ghost life expectancy rule” which applies when there is not a 

qualified designated beneficiary
– Modifies the post-mortem distribution calculations to include the new 10-

year rule
– Modifies the multiple beneficiary rules to account for the new 10-year rule
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Rollovers and Transfers
§1.401(a)(9)-7

• Key Point – Retains the pre-existing rules

• However, the § 402(c) regulations will be updated
– Rollovers
– Distributions

© 2022 Keebler Tax & Wealth Education, Inc. 8

Special Rules
§1.401(a)(9)-8

• Key Points
– Separate account treatment
– Updated definition of spouse
– Qualified domestic relation order rules
– Elections
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Life Expectancy and Distribution Period Tables
§1.401(a)(9)-9

• Key Point: Only includes minor changes to terminology

© 2022 Keebler Tax & Wealth Education, Inc. 10

Other Sections Modified
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Distribution Requirements for IRAs
§1.408-8

• The IRA distributions regulations will also be updated for the SECURE 
Act

• A nominal change is made to account for the RBD age increase from 
70½ to 72

• However, there are also several other changes to incorporate the 
Secure Act, including rules regarding surviving spouses 

© 2022 Keebler Tax & Wealth Education, Inc. 12

Other Sections Modified

• The proposed regulations also include other small modifications
– § 1.457-6(d) is modified to strike a reference to age 70½ 
– § 54.4974-1 involves the accumulation excise tax and also will be modified to 

implement the Secure Act; specifically to account for the new 10-year rule
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Death Before 
Required Beginning Date

§1.401(a)(9)-3

© 2022 Keebler Tax & Wealth Education, Inc. 14

Death Before RBD

• 5-year Rule – Proposed Regulations
– Full distribution by the end of the calendar year that includes the fifth 

anniversary of death (e.g. 2022 deaths = 12/31/27 liquidation)
– Pre-2020 deaths can disregard the 2020 calendar year when determining the 

fifth anniversary (due to corona-virus related relief)
– This rule applies if there’s no qualified Designated Beneficiary 

Treas. Reg. §§ 1.401(a)(9)-3(c)(2),(5)
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Death Before RBD

• 10-year Rule– Proposed Regulations:  
– Full distribution by the end of the calendar year that includes the tenth 

anniversary of death (e.g. 2021 deaths = 12/31/31 liquidation)
– This rule applies if there is a qualified Designated Beneficiary who is not an 

Eligible Designated Beneficiary 

Treas. Reg. §§ 1.401(a)(9)-3(c)(3),(5)

© 2022 Keebler Tax & Wealth Education, Inc. 16

Death Before RBD

• Surviving Spouse as Beneficiary – Proposed Regulations:  
– Commencement of distributions can be delayed under the end of the 

calendar year in which the decedent would have reached age 72 (Age 70½ 
applies if the decedent was born before July 1, 1949)

– If the surviving spouse is the employee’s sole beneficiary and dies after the 
employee, but before distributions commence or should have (due to the 
above) then the 5-year or 10-year rule applies, as the case may be, and date 
of death of the surviving spouse is used to determine when the IRA must be 
fully distributed

– If the surviving spouse remarries and then dies before receiving distributions, 
distributions cannot be further delayed

Treas. Reg. §§ 1.401(a)(9)-3(d), (e)
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Death Before RBD

Death 
before RBD

Yes

No

Is the 
beneficiary a 

qualified 
Designated 
Beneficiary? 

§1.401(a)(9)-3 Summary

No

5-Year Rule 
Applies

Is the 
beneficiary 
an Eligible 
Designated 
Beneficiary? 

No

Yes

10-Year Rule 
Applies

Yes

Is the 
Beneficiary 

the Surviving 
Spouse

Yes

The 10-year rule, 
“ghost” life 

expectancy rule, or 
life expectancy rule 

may apply

Life expectancy rule 
applies as it relates 

to Surviving Spouses
& 

distributions can be 
delayed until the 
decedent's RBD

No

Life expectancy rule 
applies as it relates 

to Eligible 
Designated 

Beneficiaries

© 2022 Keebler Tax & Wealth Education, Inc. 18

Determination of 
The Designated Beneficiary

§1.401(a)(9)-4
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Determination of The Designated Beneficiary

• General Rules in the Proposed Regulations:
– A beneficiary need not be specified by name, provided the beneficiary is 

identifiable – for example: “children in equal shares” is OK
– A beneficiary can be designated by default election provided by the custodian 

(plan) agreement or by affirmative election
– A qualified Designated Beneficiary must be an individual or an individual who 

is an identifiable beneficiary of a see-through trust; it cannot be an estate for 
example

– A named beneficiary can or must be disregarded in certain circumstances

Treas. Reg. §§ 1.401(a)(9)-4(a),(b)

© 2022 Keebler Tax & Wealth Education, Inc. 20

Determination of The Designated Beneficiary
• When can a designated beneficiary be disregarded:

– A designated beneficiary who executes a qualified disclaimer within 9-months of 
death can be disregarded

– A beneficiary who disclaims before Sept 30 of the calendar year following the 
calendar year of death, but not within 9-months of death, remains a designated 
beneficiary

– A beneficiary who receives consideration in exchange for their disclaimer, remains a 
designated beneficiary

– A charity named as beneficiary can be disregarded if their interest is satisfied by Sept 
30 of the calendar year following the calendar year of death

– A surviving spouse treated as predeceasing under a simultaneous death provision, 
can be disregarded as a beneficiary 

– A beneficiary who dies before Sept 30 of the calendar following the calendar year of 
death, remains a beneficiary absent specific events

Treas. Reg. § 1.401(a)(9)-4(c)
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Determination of The Designated Beneficiary
• Application to the Surviving Spouse

– If the surviving spouse is the employee’s sole beneficiary and dies after the 
employee, but before distributions commence – the successor beneficiary is 
the person designated as beneficiary as of the date of the surviving spouse’s 
death and remains a beneficiary as of Sept 30 of the calendar year following 
the calendar year of the surviving spouse’s death 

Treas. Reg. § 1.401(a)(9)-4(d)

© 2022 Keebler Tax & Wealth Education, Inc. 22

Eligible Designated Beneficiary Defined

• Added by the SECURE Act, IRC § 401(a)(9)(E)(ii) creates a new concept 
and exception to the 10-year rule, the Eligible designated beneficiary 

• This class of beneficiaries includes designated beneficiaries which are:
– The surviving spouse of the employee
– A child of the employee who has not yet reached the age of majority
– Disabled
– Chronically ill, or
– not more than 10 years younger than the employee

IRC § 401(a)(9)(E)(ii); Treas. Reg. § 1.401(a)(9)-4(e)(1) 
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Eligible Designated Beneficiary Defined

• Multiple Designated Beneficiaries

– Generally, if least one of multiple DBs is not an EDB, favorable treatment 
under the EDB rules is not available

– However, there are exceptions:
For minor children EDBs
Applicable multi-beneficiary trusts
When separate account treatment is available

Treas. Reg. § 1.401(a)(9)-4(e)(2)
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Eligible Designated Beneficiary Defined

• Special Rule for Children & Multiple Beneficiaries

– If any DB is an EDB as a minor child, EDB treatment is available even if other 
DBs are not EDBs

Treas. Reg. § 1.401(a)(9)-4(e)(2)(ii)
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Eligible Designated Beneficiary Defined

• A child of the employee who has not yet reached the age of majority:
– The proposed regulations refine the definition of age of majority; the statute 

does not provide an age.
– Specifically, the proposed regulations provide a child meets the age of majority 

on their 21st birthday. Treasury reasoned setting the age higher, to 
accommodate the definition in all 50 states would avoid conflict of law issues 
and simplify custodian agreements.

– The preamble also restates the statutory allowance that a child may be treated 
as having not reached the age of majority if the child has not completed a 
specified course of education and is under the age of 26.

Treas. Reg. § 1.401(a)(9)-4(e)(3)
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• A child of the employee who has not yet reached the age of majority:

Eligible Designated Beneficiary Defined

Recall, the 10-year rule applies once this 
exception no longer apples.

Special consideration is warranted regarding 
disposition of assets when the IRA is forced to 

liquidate between age 31 and 36. 
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Eligible Designated Beneficiary Defined

• Disabled:
– IRC § 401(a)(9)(E)(ii)(III), as added by the secure act, provides that the 

definition of disability under IRC § 72(m)(7) applies.
– IRC § 72(m)(7) determines disability based on whether an individual is unable 

to engage in substantial gainful activity.
– The proposed regulations expand this definition to make it easier to apply to 

those under age 18.

Treas. Reg. § 1.401(a)(9)-4(e)(4)
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Eligible Designated Beneficiary Defined

• Disability Definition – Over 18:

“Unable to engage in any substantial gainful activity by reason of any medically 
determinable physical or mental impairment that can be expected to result in 
death or to be of long-continued and indefinite duration”

• Disability Definition – Under 18:

“a medically determinable physical or mental impairment that results in marked 
and severe functional limitations and that can be expected to result in death or 
to be of long-continued and indefinite duration”

Treas. Reg. §§ 1.401(a)(9)-4(e)(4)(ii),(iii)
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Eligible Designated Beneficiary Defined

• Social Security Disability Determination:

If an individual is determined to be disabled for Social Security with the meaning 
of 42 U.S.C. 1382c(a)(3) they will be treated as disabled for these rules

• Disability Documentation Requirements:

Documentation must be provided to the plan administrator no later the October 
31 of the calendar year following the calendar year of the employee’s death.

Treas. Reg. § 1.401(a)(9)-4(e)(4)(iv),(7)
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Eligible Designated Beneficiary Defined

• Chronically Ill:
– IRC § 7702B(c)(2) provides the definition of Chronically Ill
– Documentation requirements in the proposed regulations:

A licensed healthcare practitioner’s certification is required
The certification must include the individual is unable to perform at least two activities of 

daily living (ADLs) for an indefinite period that is reasonably expected to be lengthy in 
nature

Documentation must be provided to the plan administrator no later the October 31 of the 
calendar year following the calendar year of the employee’s death.

Treas. Reg. §§ 1.401(a)(9)-4(e)(5),(7)

Recall, ADLs include: Mobility, Dressing, Eating, 
Personal Hygiene, and Toileting
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Eligible Designated Beneficiary Defined

• Beneficiaries who qualify as an Eligible Designated 
Beneficiary (EBD) as a minor child and as disabled or 
chronically ill:

– Minor children will continue to be treated as an EBD after reaching 
the age of majority

– However, the documentation requirements outlined in the previous 
slides must be timely met

Treas. Reg. § 1.401(a)(9)-4(e)(8)
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Eligible Designated Beneficiary Defined

• Disabled:

Treas. Reg. § 1.401(a)(9)(E)(ii)(III)

This modification is important as it allows a minor 
who is also disabled to take life expectancy-based 

distributions over their entire life span rather 
than merely while under 21 as a person who has 

not yet reached the age of majority.



17

© 2022 Keebler Tax & Wealth Education, Inc. 33

Eligible Designated Beneficiary Defined

• Disabled:

Treas. Reg. § 1.401(a)(9)(E)(ii)(III)

The regulations fail to provide relief for a minor 
beneficiary who becomes disabled before 

reaching the age of majority. 

IRC § 401(a)(9)(E)(ii) requires the disability 
determination made at the employee’s death.

© 2022 Keebler Tax & Wealth Education, Inc. 34

Eligible Designated Beneficiary Defined

• Examples involving EBDs as both a minor child and as disabled or 
chronically ill:

1. Parent dies in 2022 with their child as beneficiary. The child won’t reach the age of majority 
until 2024 and qualifies as disabled. If the documentation requirements are satisfied, life 
expectancy payments can continue after 2024 rather than the 10-year rule forcing complete 
distribution by 2034.

2. Parent dies in 2022 with their child as beneficiary. The child won’t reach the age of majority 
until 2024 and qualifies as disabled. However, the documentation requirement to qualify as 
disabled is not timely satisfied. Total distribution must occur by 2034.

3. Parent dies in 2022 with their child as beneficiary. The child won’t reach the age of majority 
until 2024 and becomes disabled in 2023. Because the child was not disabled at the 
parent’s death, they cannot qualify as disabled and therefore total distribution must occur 
by 2034.

Treas. Reg. §§ 1.401(a)(9)-4(e)(9)
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Eligible Designated Beneficiary Defined

• Individual not more than 10 years younger than the 
employee.

– The proposed regulations clarify how this is measured
– Specifically, they provide its based on dates of birth
– The example used is as follows:
If the decedent’s date of birth is 10/1/1953
The youngest possible beneficiary’s date of birth is 10/1/1963

Treas. Reg. § 1.401(a)(9)-4(e)(6)
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Eligible Designated Beneficiary Defined

• EDBs as DBs of the Surviving Spouse 

– If the DB of a Surviving Spouse qualifies as an EDB at the time of 
the Surviving Spouse’s death, EDB treatment is available

Treas. Reg. § 1.401(a)(9)-4(e)(8)
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Trusts as Beneficiaries

• The proposed regulations retain:
– The see-through concept to identify beneficiaries 
– The conduit and accumulation trust concept
– The four requirements for a trust to be a qualified designated 

beneficiary

• The proposed regulations also provide additional guidance 
regarding identifying beneficiaries with new fact pattern 
examples.

Treas. Reg. § 1.401(a)(9)-4(f)
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Trusts as Beneficiaries

• Certain beneficiaries can disregarded – #1: conditioned on 
the death of secondary beneficiary   

– A beneficiary that could receive retirement assets solely because of 
the death of another beneficiary can be disregarded

– Applies to accumulation trusts
– The current beneficiary cannot pre-decease the IRA owner (plan 

beneficiary/employee) for the residuary beneficiary to be 
disregarded

– Meant to exclude minimal interests

Treas. Reg. § 1.401(a)(9)-4(f)(3)(ii)(A)
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Trusts as Beneficiaries

• See-through trust beneficiaries disregarded – an example:

IRA trust provides: (1) first to surviving spouse, (2) then to brother, if he’s alive, 
at the spouses death, and (3) then to charity.

In this case, the brother is only entitled to a residual interest and the charity is 
entitled to only what remains thereafter – so the charity can be disregarded.

Pg. 32

The charity would be counted if the brother’s interest was not subject to any 
contingences or contingent on an event other than the surviving spouse’s death.

Treas. Reg. § 1.401(a)(9)-4(f)(3)(ii)(A)
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Trusts as Beneficiaries

• Certain see-through trust beneficiaries disregarded - #2: entitlement 
conditioned on death of young individual  

– If a trust provides for full distribution by the calendar year following the death, 
any beneficiary whose sole entitlement is contingent on the primary 
beneficiary's death can be disregarded.

– If a trust provides for a minor beneficiary, any beneficiary whose sole 
entitlement is contingent on the primary beneficiary’s death within 10-years of 
reaching the age of majority can also be disregarded

– Meant to exclude remote interests

Treas. Reg. § 1.401(a)(9)-4(f)(3)(ii)(B)
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Trusts as Beneficiaries

• See-through trust beneficiaries disregarded – an example:
– You have a 45 year old physician client, recently divorced, who dies in a car accident
– He had accumulated about $500,000 in his qualified plan (diligent contributions since 

residency) so you advised a testamentary stand-alone IRA trust in his estate plan.
– He leaves behind a 15 and 13 year old who are beneficiaries of trust
– Since he had no one else, his 72 year-old father is the contingent beneficiary, in case 

both children are unavailable, and thereafter the trust is payable to his alma mater 

Treas. Reg. § 1.401(a)(9)-4(f)(3)(ii)(B)

See-Through 
Trust Named as 
IRA Beneficiary

IRA Children

Father/University, 
contingent on 

beneficiary deaths

Disregarded
for 

Identification
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Trusts as Beneficiaries

• Conduit trusts allowed terms for certain accumulations 
– A trust will not fail to be treated as a conduit trust merely because 

the trust terms requiring the direct payment of amounts received 
from the plan do not apply after the death of all of the current 
beneficiaries

Treas. Reg. § 1.401(a)(9)-4(f)(3)(iii)

Conduit TrustIRA Current Beneficiary 

Successor beneficiary 
upon death of 

current beneficiary 

Disregarded
for Conduit Trust 

Treatment
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Trusts as Beneficiaries

• Multiple Trust Arrangements 
– If a beneficiary of a see-through trust is another trust, the 

beneficiaries of the second trust will be treated as beneficiaries of 
the first trust, provided the second trust is a Qualified Designated 
Beneficiary

Treas. Reg. § 1.401(a)(9)-4(f)(4)

See-Through 
Trust

IRA
Identifiable 
Beneficiary 

Second Trust as 
Beneficiary
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Trusts as Beneficiaries

• Identifiability of trust beneficiaries
– Generally, it must be possible to identify each person designated by 

the employee to receive retirement plan assets
– However, the proposed regulations provide some relief:

An employee can name a class of individuals as the beneficiary
And now the addition of another member of that class will not fail the identifiability 

requirements
For example, grandchildren can be named as a class and the birth of another grandchild 

will not pose a problem

Treas. Reg. § 1.401(a)(9)-4(f)(5)
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Trusts as Beneficiaries
• Powers of Appointment

– Generally, if an individual holds a power of appointment over the 
retirement assets it creates an identifiability problem.

– However, the proposed regulations provide relief:
Power to name a non-identifiable beneficiary doesn’t cause the trust to fail 

the Qualified Designated Beneficiary (QDB) requirements
If the power is exercised by Sept. 30 in the calendar year following the 

calendar year of death the appointed beneficiaries are DBs
The power can also be restricted by Sept. 30 to a group of beneficiaries 

which will then be treated as DBs.
If the power is not exercised (or restricted) by that Sept, 30 then the taker 

in default is treated as the DB.

Treas. Reg. § 1.401(a)(9)-4(f)(5)(ii)(A)
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Trusts as Beneficiaries

• Powers of Appointment
– If a POA adds a new beneficiary after Sept. 30  of the calendar year following 

the calendar year of death that the added beneficiary is considered a DB
– If the added beneficiary requires a full distribution, the distribution must occur 

by the end of the calendar year following the calendar year in which the 
beneficiary was added

Treas. Reg. § 1.401(a)(9)-4(f)(5)(ii)(B)
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Trusts as Beneficiaries

• Reformation & Decanting
– The proposed regulations provide that a see-through trust will not 

fail to satisfy the identifiability requirements if state law permits 
the trust to be modified after death (and the terms are modified 
after the death to a change beneficiaries).

– If a beneficiary is removed by Sept 30 of the calendar year following 
the calendar year of the employee’s death, the beneficiary is simply 
disregarded.

– A beneficiary added by that Sept 30 will also be considered a 
beneficiary for the see-through rules.

Treas. Reg. § 1.401(a)(9)-4(f)(5)(iii)(A)
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Trusts as Beneficiaries

• Reformation & Decanting
– The proposed regulations provide that a see-through trust will not 

fail to satisfy the identifiability requirements if state law permits 
the trust to be modified after death and terms are modified after 
the death

Treas. Reg. § 1.401(a)(9)-4(f)(5)(iii)(A)
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Trusts as Beneficiaries

• Reformation & Decanting
– Remove Beneficiary: A beneficiary cannot be removed the after 

Sept 30 of the calendar year of the calendar year following death
– Add Beneficiary: 
A beneficiary added before Sept 30 of the calendar year of the calendar 

year following death is considered a DB
A beneficiary is added after the Sept 30 deadline is analyzed under the new 

POA rules
Will not cause the trust to fail the identifiability rules
The added beneficiary will be considered in determining the proper distribution in 

the calendar year after the calendar year of addition (including an addition which 
requires full distribution)

Treas. Reg. §§ 1.401(a)(9)-4(f)(5)(iii)(B),(iii)(C),(iv)
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Trusts as Beneficiaries

• Applicable Multiple Beneficiary Trusts
– A see through trust with multiple QDBs and at least one EDB
– The proposed regulations defined two types:
Type I – Divided immediately upon death into separate trusts
Type II – Provides solely for a disabled or chronically ill EDB, until death of 

that person
– A Type II trust is treated as an EDB regardless of the other 

beneficiaries
– A Type II trust can be also be created when a Type I trust is split

Treas. Reg. §§ 1.401(a)(9)-4(g)
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Trusts as Beneficiaries

• Special rules for multiple designated beneficiaries
– The general rule in the proposed regulations is that if a trust as 

multiple beneficiaries and at least one is not an EDB, the 10-year 
rule applies

– Exceptions
1. If any designed beneficiary is a minor child of the employee, the life 

expectancy distribution rules apply until the age of majority and the 10-
year rule applies thereafter.
2. A Type II Applicable Multiple Beneficiary Trust

Treas. Reg. §§ 1.401(a)(9)-4
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Trusts as Beneficiaries

• Applicable Multiple Beneficiary Trusts
– SNT & Type II trusts:
A SNT usually includes provisions providing the disabled individual loses 

their interest in the trust in the event the interest causes losses of mean-
tested benefits
Treasury is seeking comments regarding how a trust can include this 

provision while not providing for trust payments to any other individual 
until the death of the disabled individual

Treas. Reg. §§ 1.401(a)(9)
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Trusts as Beneficiaries

• Documentation Requirements – Post-mortem Minimum Distributions
– Trustee must provide the custodian a list of beneficiaries or a copy of the trust 

instrument
– If a beneficiary list is provided the trustee must: 

 Include a description of the conditions on their entitlement sufficient to establish who are 
the beneficiaries

Certifies that, to the best of the trustee's knowledge, this list is correct and complete and 
the trust is a QDB

– Submission Deadline: October 31 of the calendar year following the calendar 
year of death

Treas. Reg. §§ 1.401(a)(9)-4(h)
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Required Minimum Distributions 
from Defined Contribution Plans

§1.401(a)(9)-5
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RMDs from DC Plans

• The existing general rules are maintained
• The “applicable divisor” is renamed the “applicable 

denominator”
• The proposed regulations also outline events which require 

full distribution

Treas. Reg. §§ 1.401(a)(9)-5
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Post-mortem Distributions

• Death on or After the RBD:
– Designated Beneficiary – the applicable dominator is the greater of:

The DB’s remaining life expectancy
The decedent’s remaining life expectancy (“Ghost” life expectancy rule)

– No Designated Beneficiary – the applicable dominator is the decedent’s 
remaining life expectancy

– All life expectancies are determined using the single life table for this purpose
The decedent’s remaining life expectancy is determined in the calendar year of death 

and reduced by one in each subsequent year (subtract one method)
A non-Spouse DB’s life expectancy is also determined in the calendar year of death and 

reduced by one in each subsequent year(subtract one method)

Treas. Reg. § 1.401(a)(9)-5(d)
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Post-mortem Distributions

• Life expectancy to compute the applicable denominator:
– Determined using the single life table
– The decedent’s remaining life expectancy is determined in the calendar year 

of death and reduced by one in each subsequent year
– A non-Spouse DB’s life expectancy is also determined in the calendar year of 

death and reduced by one in each subsequent year
– A surviving spouse’s life expectancy is redetermined annually

Treas. Reg. §§ 1.401(a)(9)-5(d)(3)

© 2022 Keebler Tax & Wealth Education, Inc. 58

Post-mortem Distributions

• Distribution of Entire Interest Required on the earliest of the 
Following:

(1) End of the 10th year following the calendar year in which the employee died 
if the DB is not an EDB

(2) End of the 10th year following the calendar year in which the DB died, if the 
DB was an EDB

(3) End of the 10th year following the calendar year the beneficiary reaches the 
age of majority if the DB was a minor child EDB

(4) End of the calendar year in which the applicable denominator is less than or 
equal to 1, if life expectancy distributions apply.

Treas. Reg. §§ 1.401(a)(9)-5(e)
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Post-mortem Distributions

Treas. Reg. § 1.401(a)(9)(E)(ii)(IV)

Death 
Before RBD

Death After 
RBD

Qualified DB
No

Qualified DB

Ghost Life 
Expectancy

Annual RMDs

The general rules are maintained:

Eligible
DB

EBD’s Life 
Expectancy 

Annual RMDs

EBD’s Life 
Expectancy 

Annual RMDs

5-Year Rule
(No Annual RMDs)

10-Year Rule
(No Annual RMDs)

Life Expectancy 
Annual RMDs & the 

10-Year Rule*

*Annual RMDs may not be required for Roth IRAs
& the greater of decedent's or DB’s life expectancy is used
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Post-mortem Distributions

• Multiple Designated Beneficiaries
– The proposed regulations require the applicable denominator is determined 

using the life expectancy of the oldest DB – rather than the beneficiary with 
the shortest life expectancy 

– The proposed regulations also require the life expectancy of the oldest DB will 
generally be used to determine whether a full distribution is required

Treas. Reg. § 1.401(a)(9)-5(f)
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Post-mortem Distributions

• Multiple Designated Beneficiaries
– First Exception: For a Type II Applicable Multi-Beneficiary Trust, then only the 

disabled and chronically ill beneficiaries of the trust are taken into account in 
determining the oldest beneficiary
All ages are disregarded, except the age of the disabled or chronically ill beneficiary
The death of the (last) disabled or chronically ill beneficiary triggers the 10-year rule

– Second Exception: If any of the beneficiaries qualifies as a minor child EDB, 
only the age any minor child EBD is taken into account
Death of an older DB, who is not an EDB, will trigger the 10-year rule and require a full 

distribution before the oldest child reaches the age of majority plus 10-years.

Treas. Reg. § 1.401(a)(9)-5(f)
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Special Rules
§1.401(a)(9)-8
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Special Rules

• Separate account treatment for beneficiaries
– Continues the existing regulation rules to prohibit applying the 401(a)(9) rules 

to separate shares in a trust
– However, an exception is added to accommodate the new multi-beneficiary 

trust rules – specifically the separate application of the rules to Type I 
subtrusts

• Definition of a spouse (updated to include the post-Obergefell 
regulations under §301.7701-18)

• Application of the qualified domestic relations order (QDRO) rules
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§1.402(c)-2 
Eligible Rollover Distributions
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Rollovers

• The general rule that a 60-day rollover is income tax-free is preserved

• No limit on the number of rollovers from a qualified plan, but the 60-
day deadline applies separately to each distribution

Treas. Reg. § 1.402(c)-2(a)
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Roth Rollovers

• However, if any portion of the rollover distribution is to a Roth IRA 
and the distribution is not from a designated Roth account, that 
portion is includible in the taxpayer's gross income but generally not 
subject to the 10-percent additional tax

Treas. Reg. § 1.402(c)-2(b)(1)(i)
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Extensions & Exceptions

• Extensions of and Exceptions to the 60-day Rollover Deadline
– The existing rules allowing waivers are retained
– In addition, the proposed regulations provide that the 60-day period does not 

include any period during which the amount transferred to the employee is a 
frozen deposit described in section 402(c)(7)(B), and does not end earlier 
than 10 days after that amount ceases to be a frozen deposit

– The proposed regulations also clarify that in the case of a repayment of a 
distribution treated as a rollover (such as a qualified disaster distribution), the 
repayment timing requirements in the statutory provision giving rise to that 
treatment take precedence over the otherwise applicable 60-day period

Treas. Reg. § 1.402(c)-2(b)(2)
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Rollovers & Basis

• Basis can only be rolled over via a trustee-to-trustee transfer
• The proposed regulations require any rollover which includes basis, 

when only a portion of the distribution is rolled over, the portion 
rolled over first consists of the portion which is not basis

• There is also a provision that allows property to be distributed, sold 
and the sale proceeds then recontributed as a rollover

Treas. Reg. §§ 1.402(c)-2(b)(3), (4)
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Distribution Requirements 
for IRAs

§1.408-8
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Distribution Requirements 
for IRAs

• The proposed regulations change the spousal rollover rules to 
accommodate SECURE Act changes:

– If the employee dies before the RBD and designates the surviving spouse as 
beneficiary, and surviving spouse conducts a rollover from a qualified plan or 
IRA to an IRA in the name of decedent, any distribution method elected under 
the distributing IRA or qualified plan continues to apply

– A surviving spouse to whom the 5 or 10-year rules applies can rollover a 
distribution to an IRA in the decedent's name and elect the life expectancy 
rule
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Distribution Requirements 
for IRAs

• The proposed regulations change the spousal rollover rules to 
accommodate SECURE Act changes:

– These rules do not apply to a surviving spouse who makes a rollover 
distribution to their own IRA – the spousal rollover election must be made by 
the later of: (1) the calendar year in which the surviving spouse reaches age 
72, or (2) the end of the calendar year following the calendar of the IRA 
owner’s death; late rollovers are subject to catch-up RMDs
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Distribution Requirements 
for IRAs

• The proposed regulations change the RBD to 72 and reaffirm Roth 
RMDs are not required.

• Similar rules are also created for EBDs
– If an EBD elects the 10-year rule, any rollover from a plan to an IRA in the 

name of the decedent remains subject to the 10-year rule
– However, if the distribution is made by the end of the calendar year following 

the year the employee dies, then the beneficiary would be permitted to make 
an election to have the life expectancy rule apply under the IRA
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Excise Tax on Accumulations in 
Qualified Retirement Plans

§ 54.4974-1

© 2022 Keebler Tax & Wealth Education, Inc. 74

Excise Tax on Accumulations

• The proposed regulations modify the rules to accommodate the new 
10-year rule.

• The proposed regulations also provide two situations in which an 
automatic waiver of the excise tax applies:

– First Situation: (1)The employee died before the RBD, (2) The payee is an EDB 
who failed to make an affirmative election to use the life expectancy rule, (3) 
payee failed to make RMDs, and (4) the payee elects the 10-year rule applies

– Second Situation: (1) Individual dies before making their RMD (2) beneficiary 
fails to make the RMD before the end of the calendar year, (3) The beneficiary 
makes the RMD before the beneficiary’s tax filing deadline, including 
extensions
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PRACTICAL EXAMPLES
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IRAs at Death & Beyond

HUSBAND WIFE

Example 1: Husband to Wife

IRA

• Spousal rollover available. The Uniform Lifetime Table is used to compute 
RMDs. No RMDs required for Roth IRAs.

• Inherited IRA available. EDB rules apply for wife’s distributions. RMDs based 
on the wife’s life expectancy and the Single Life Table. The Wife’s life 
expectancy is redetermined annually (The Subtract-One Method does not 
apply). Also, distributions can be delayed until the Wife’s RBD.
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IRAs at Death & Beyond

HUSBAND WIFE

Example 2: Husband to Wife to Child

IRA

• Spousal rollover available. The Uniform Lifetime Table is used to compute RMDs. No RMDs 
required for Roth IRAs during wife’s life. At wife’s death, the 10-year rule applies with RMDs based on 
the child’s life expectancy, the Single Life Table, and the Subtract-One Method. At Wife’s death, the 
10-year rule applies with RMDs.

• Inherited IRA available. EDB rules apply for wife’s distributions. RMDs based on the wife’s life 
expectancy and the Single Life Table. The Wife’s life expectancy is redetermined annually (The 
Subtract-One Method does not apply). Also, distributions can be delayed until the Wife’s RBD, despite 
it being an “inherited” IRA. At Wife’s death, the 10-year rule applies without RMDs.

IRA

CHILD
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PARENT ADULT
CHILD

Example 3: Parent to Adult Child

IRA

• The 10-year rule applies with RMDs based on the child’s life expectancy, the 
Single Life Table, and the Subtract-One Method.

• No 10-year rule RMDs required if Parent dies before their RBD
• No 10-year rule RMDs required for Roth IRAs.
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PARENT MINOR
CHILD

Example 4: Parent to Minor Child

IRA

• EDB rules apply. RMDs based on the child’s life expectancy, the Single Life 
Table, and the Subtract-One Method.

• When the child reaches the age of majority, the 10-year rule without RMDs 
applies.
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PARENT
ADULT

DISABLED
CHILD

Example 5: Parent to Adult Disabled Child

IRA

• EDB rules apply. RMDs based on the child’s life expectancy, the Single Life 
Table, and the Subtract-One Method.

• Documentation of disability must be provided to the custodian at the parent’s 
death.

• At the Disabled Child’s death, the 10-year rule without RMDs applies



41

© 2022 Keebler Tax & Wealth Education, Inc. 81

IRAs at Death & Beyond

PARENT
MINOR 

DISABLED
CHILD

Example 6: Parent to Minor Disabled Child

IRA

• EDB rules apply. RMDs based on the child’s life expectancy, the Single Life Table, 
and the Subtract-One Method.

• Documentation of disability must be provided to the custodian at the parent’s 
death.

• If documentation is not provided timely, the 10-year rule applies when the child 
reaches the age of majority. The child cannot become disabled after the parent 
dies and qualify as disabled EDB.

© 2022 Keebler Tax & Wealth Education, Inc. 82

IRAs at Death & Beyond

CLIENT Sibbing, Cousin, 
Friend, etc.

Example 7: Client to Sibling, Cousin, Friend, etc. 
(beneficiary of similar age)

IRA

• Generally, the 10-year rule applies with RMDs based on the beneficiary's life expectancy, the Single Life 
Table, and the Subtract-One Method. No 10-year rule RMDs required for Roth IRAs or if Client died before 
their RBD.

• However, the EDB rules might apply if the beneficiary is disabled, chronically ill, or not more than 10-years 
younger than the client. In that case, RMDs based on beneficiary's life expectancy, the Single Life Table, 
and the Subtract-One Method.

• If the EBD rule applies, at the beneficiary’s death the 10-year rule will apply without RMDs.
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CLIENT

Example 8:  Client to Niece, Nephew, etc. 
(younger beneficiary)

IRA

• Generally, the 10-year rule applies with RMDs based on the beneficiary's life expectancy, the Single Life 
Table, and the Subtract-One Method. No 10-year rule RMDs required for Roth IRAs or if Client died before 
their RBD.

• However, the EDB rules might apply if the beneficiary is disabled or chronically ill. RMDs based on the 
beneficiary's life expectancy, the Single Life Table, and the Subtract-One Method.

• If the EBD rule applies, at the beneficiary’s death the 10-year rule will apply without RMDs.

Niece, 
Nephew, etc.
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CLIENT

Example 9:  Client to Niece, Nephew, etc. (much 
younger beneficiary)

IRA

• Generally, the 10-year rule applies with RMDs based on the beneficiary's life expectancy, the 
Single Life Table, and the Subtract-One Method. No 10-year rule RMDs required for Roth IRAs or 
if Client died before their RBD.

• However, the EDB rules might apply if the beneficiary is disabled or chronically ill. RMDs based 
on the beneficiary's life expectancy, the Single Life Table, and the Subtract-One Method.

Grandchild
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CLIENT

Example 10:  Client to Aunt, Uncle, Parent, etc.
(older beneficiary)

IRA

• Generally, the 10-year rule applies with RMDs based on the beneficiary's life expectancy, the 
Single Life Table, and the Subtract-One Method. No 10-year rule RMDs required for Roth IRAs or 
if Client died before their RBD.

• However, the EDB rules might apply if the beneficiary is disabled or chronically ill. RMDs based 
on the beneficiary's life expectancy, the Single Life Table, and the Subtract-One Method.

Aunt, Uncle, 
Parent, etc.
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CLIENT

Example 11:  Client to their Estate

IRA

• An estate is not a Qualified Designed Beneficiary
• If the client dies their Require Beginning Date (RBD), a the 5-year rule applies. No RMDs, but full 

distribution must occur within 5-years.
• If the client dies after the RBD, the “Ghost” Life Expectancy rule applies. The RMD denominator 

is computed using decedents remaining life expectancy according to the Single Life Table using 
the subtract-one method.

ESTATE
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CLIENT

Example 12:  Client to their Rev. Trust

IRA

• Generally, the 10-year rule will apply with RMDs based on the oldest 
beneficiary. The 10-year rule applies, but no RMDs for Roths.

• The 5-year rule, ghost life expectancy rule or EDB rules could apply but it 
would be dependent on the circumstances surrounding death & how the trust 
is drafted.

REV. 
TRUST
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CLIENT

Example 13:  Client to their Bypass Trust

IRA

• Generally, the 10-year rule will apply with RMDs based on the oldest 
beneficiary. The 10-year rule applies, but no RMDs for Roths.

• The 5-year rule, ghost life expectancy rule or EDB rules could apply but it 
would be dependent on the circumstances surrounding death & how the trust 
is drafted.

BYPASS 
TRUST
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Example 14:  Husband to Bypass Trust

IRA

• Generally, the 10-year rule will apply with RMDs based on the oldest 
beneficiary. The 10-year rule applies, but no RMDs for Roths.

BYPASS 
TRUST

Current 
Beneficiary 

HUSBAND
WIFE

CHILDREN
Current 

Beneficiary 
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Example 15: Husband to Bypass Trust

IRA

• Generally, the 10-year rule will apply with RMDs based on the oldest 
beneficiary. If 10-year rule applies, to a Roth IRA there will be no RMDs.

• However, if the Surviving Spouse is chronically ill or disabled and the children’s 
interest is contingent on her death, EBD treatment based on the wife’s life may 
be possible.

BYPASS 
TRUST

Current 
Beneficiary 

HUSBAND
WIFE

CHILDREN
Contingent 
Beneficiary 
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Example 16:  Husband to QTIP Trust

IRA QTIP
(accumulation trust)

Current Income 
Beneficiary 

HUSBAND
WIFE

CHILDREN
Contingent 
Beneficiary 

• Generally, the 10-year rule will apply with RMDs based on the oldest 
beneficiary. If 10-year rule applies, to a Roth IRA there will be no RMDs.

• However, if the Surviving Spouse is chronically ill or disabled and the children’s 
interest is contingent on her death, EBD treatment based on the wife’s life may 
be possible.
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Example 17: Husband to QTIP Trust

IRA QTIP
(conduit trust)

Current 
Beneficiary 

HUSBAND
WIFE

CHILDREN
Contingent 
Beneficiary 

• If the QTIP is a conduit trust, EDB treatment based on the wife’s life expectancy is available. 
The single life table and subtract-one method is used. Moreover, the wife can wait until the 
earlier of when she reaches her RBD or when her decreased husbanded (would have) reached 
his RBD to begin distributions.

• When the wife dies, the 10-year rule with no RMDs applies.
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Example 18: Husband to QTIP Trust

IRA QTIP
(conduit trust)

Current 
Beneficiary 

HUSBAND
WIFE

Disabled 
Child

Contingent 
Beneficiary 

• If the contingent beneficiary is a disabled child, EDB life expectancy distributions may be able 
to continue based on the child’s life expectancy. 
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Example 19: Trust for a Minor Child

IRA
TrustCLIENT

Minor Child

Any other 
Identifiable 
Beneficiary

• If a current trust beneficiary is the deceased client’s minor child, EDB treatment is available and 
is generally not limited by other beneficiaries. The single life table and subtract-one method is 
used. When the child reaches the age of majority, the 10-year rule without RMDs applies.
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Example 20: Trust for a Disabled Person

IRA
TrustCLIENT

Disabled 
Person

Any other 
Identifiable 
Beneficiary

• If a current trust beneficiary is disabled and the only interest(s) are contingent on the death of 
the disabled beneficiary, EDB treatment is available. The single life table and subtract-one 
method is used. When the disabled person dies, the 10-year rule without RMDs applies.

Interest contingent on death 
of the disabled beneficiary 
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Example 21: Charity as a Remote Contingent 
Beneficiary

IRA
TrustCLIENT

Any Identifiable 
Beneficiary

• If a charity’s potential interest in an IRA is contingent on the death of a beneficiary with merely a 
residual interest in the IRA, the charity can be disregarded.

• The trust can be treated as a qualified designated beneficiary and the Section 409(a) rules are 
applied ignoring the charity’s interest.

Any Identifiable 
Beneficiary

Charity

Current

Residual

Contingent
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Example 22: Conduit to Accumulation Trust

IRA
Trust

Conduit Current 
Beneficiary

Accumulation

• If a conduit trust will switch to an accumulation trust at the death of the current beneficiary to an 
accumulation trust, the trust will be treated as a conduit currently

CLIENT
Beneficiary 

Contingent on 
Death of Current 

Beneficiary
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