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Retention, Post COVID, 
Company Culture, & Labor 
Shortages
Presented by Angela Wurtz

Angela has been in the HR field, with an emphasis on Talent 

Acquisition, for the last 15 years.  She has recruited for a variety of 

industries and roles including healthcare, manufacturing, business 

consulting, and public accounting.  She earned her Bachelor of 

Science degree in Business Management with a concentration in 

Human Resources Development and is also PHR certified.  

608.308.1615

angela.wurtz@wegnercpas.com

2921 Landmark Pl, Ste 300, Madison, WI 53713

www.wegnercpas.com

Angela Wurtz
Recruiting Manager, Wegner CPAs
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Melodi returned to public accounting when she joined Wegner 

CPAs’ in 2014 after teaching in higher education, consulting 

with not-for-profits, and preparing consolidations and 

international reporting for a retailer. While at Wegner she has 

been developing and teaching a variety of internal and external 

training opportunities as well as working with the audit team 

performing audits, reviews and advisory services.

608.204.7665

melodi.bunting@wegnercpas.com

2921 Landmark Pl, Ste 300, Madison, WI 53713

www.wegnercpas.com

Melodi Bunting
Senior Manager, Advisory Services Wegner CPAs

Agenda

•Retaining and attracting talent
•Remote work and company culture
•Work-life balance
•Employer trends post COVID?
•Status of the current labor market 
•The future labor market
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How do you retain and 
attract talent in this market?

• Hybrid work options is 
becoming mainstream!

• Manager’s role are changing. 

• Be ok with change – evolve 
with changing workplace 
trends

RETAIN

How do you retain and 
attract talent in this market?

ATTRACT

• Be where the emerging talent 
is

• Interview and hire efficiently
• Make recruiting a  team effort 
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Remote work is here to stay – and there 
are benefits!

Happier 
employees 

Lower 
overhead 

costs

Improved 
recruiting

Less 
tension

Why is 
leadership 
concerned with 
remote work?

COLLEAGUES 
AND TEAMS 

BEING SILOED 
FROM EACH 

OTHER

COLLEAGUES 
FEELING LESS 
CONNECTED 

WITH ONE 
ANOTHER.
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Telecommuting, one of many 
forms of work-life flexibility, 

should no longer be viewed as 
a nice-to-have, optional perk 

mostly used by working moms. 
These common stereotypes 

don’t match reality — allowing 
employees to work remotely is 

a core business strategy 
today… We need to de-parent, 

de-gender, and de-age the 
perception of the flexible 

worker.
~ Cali Williams Yost

What can employers do to keep remote 
workers engaged?

Communication

Expectations

Accountability

Culture
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Post COVID trends

• Remote work is here to stay
• Talent shortage 

• Shorter work weeks

• Health & well-being

Current labor market

• Unemployment was 3.5% in 
September

• Increased competition for workers

• Employers are trying to figure out 
how to keep up with inflation

• Burnt out employees
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Future labor market

• Number of job seekers will 
increase

• Preference for remote work

• Rise of digitalization

• Need to hire more creatively

Contact Us

608.308.1615

angela.wurtz@wegnercpas.com

2921 Landmark Pl, Ste 300, Madison, WI 53713

www.wegnercpas.com
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THANK YOU



1:05 – 1:55 p.m.

ESG State of Play: An 
Introduction to ESG 
Karen Baum, CPA, CFE, Sustainability & ESG Services Leader, 

BDO USA LLP























































2:05 – 3:35 p.m.

Crypto & Audit Implications: 
Trends & Applications for 
Accounting Practitioners 
Dr. Sean Stein Smith, CPA, CMA, CFE, CGMA, Assistant Professor, 

City University of New York - Lehman College
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Blockchain Systems: 
Audit of the Future 

Dr. Sean Stein Smith

City University of New York – Lehman College 

Founder – Institute For Blockchain & Cryptoasset Research 

About me

 Dr. Sean Stein Smith, CPA, CMA, CGMA, CFE

 Assistant Professor, Lehman College, City University of New York 

 Forbes Contributor – Crypto & Blockchain 

 AICPA Outstanding CPA of the Year (2022)

 Accounting Today Top 100 Most Influential People in Accounting

 E.C. Harwood Visiting Research Follow – American Institute of Economic Research 

 Board of Advisors – Wall Street Blockchain Alliance (WSBA)

 Chair, Accounting Working Group, WSBA

 Advisory Board Member – Gilded “Crypto Accounting Made Simple”

 Strategic Advisor – Crescent City Capital 

 40 under 40 in Accounting (2017-2021)

 NJCPA Trustee (2022 FY)
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Quick crypto level-set

How is BTC different from fiat?

Bitcoin
 Fixed supply (21 million)

 Requires investment to create new 
units 

 Not issued by a government or 
central oversight authority 

 Borderless 

 Cryptographically secured 

USD
 Unlimited supply (printer go brrr)

 No investment required to increase 
supply 

 Controlled entirely by central 
government or central bank 

 Linked to specific nation-state 

 No inherent security 
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Different cryptoassets (more than 
bitcoin)

Crypto-classes 
 Decentralized cryptocurrencies 

 Bitcoin

 Semi-centralized cryptocurrencies 

 Stablecoins 

 Centralized cryptocurrencies 

 Central bank digital currencies 

Applications 
 Smart contracts 

 Enable blockchains to talk to other 
technology 

 Decentralized autonomous 
organizations 

 Organization governed by smart 
contracts 

 DeFi

 Banking without the banks

Crypto Market Update 
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Ethereum merge, recap. 

 The Ethereum merge has successfully been completed (September 2022) 

 Ethereum blockchain has converted from Proof-of-Work consensus to Proof-of-Stake 
consensus 

 Energy consumption will decline by approximately 99% as a result 

 Opens the door for further pivoting away from BTC to ETH as crypto market leader 

 Tax accounting has not changed 

 More on that later 

 Financial accounting has not changed 

 Not yet at least 

Is ether a security? 

 Same day as ETH merge 
completing, SEC chair Gary Gensler 
offered testimony that staked 
crypto could qualify as securities 

 Meet criteria of the Howey Test as 
an “investment contract” 

 https://cointelegraph.com/news/e
ther-staking-could-trigger-
securities-laws-gensler
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ETHPoW Fork? 

 Speculated to possibly cause some issues with regards to the appetite/market 
post-merge

 Appealed to PoW miners looking to remain in business 

 Token crashed up to 75% at worst declines following the merge 

 (24-36 hours after) 

 Is showing signs of gaining popularity with some non-U.S. mining pools, etc. 

 https://cointelegraph.com/news/does-ethereum-s-new-ethpow-fork-stand-a-
chance-ethw-price-falls-65-post-merge

 https://news.bitcoin.com/new-ethereum-pow-fork-gathers-60-terahash-from-
well-known-pools-ethws-price-shudders-39-in-24-hours/

 https://decrypt.co/110023/ethereum-fork-ethpow-suffers-bridge-replay-exploit-
token-tanks-37

SEC Crypto Asset Office – Sept 2022 

 Office of Crypto Assets will join the seven (7) existing offices that handle 
corporate disclosure filings 

 https://www.reuters.com/markets/us/us-sec-set-up-new-office-crypto-
filings-2022-09-09/

 Office of Crypto Assets

 The Office of Crypto Assets will continue the work currently performed across 
the DRP to review filings involving crypto assets. Assigning companies and 
filings to one office will enable the DRP to better focus its resources and 
expertise to address the unique and evolving filing review issues related to 
crypto assets.

 https://www.sec.gov/news/press-release/2022-158
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U.S. GAAP Primer 

 U.S. Generally Accepted Accounting Principles are the rules that U.S. publicly 
traded firms must follow 

 U.S. domiciled and foreign firms trading on U.S. markets 

 Determines how assets, liabilities, and equity instruments are reported on 
financial statement and for external financial reporting purposes 

 The Financial Accounting Standards Board (FASB) is the group that writes, 
reviews, and codifies GAAP standards 

 Up until 2021-2022, the FASB refused to consider crypto accounting rules at 
all 

The GAAP problem 

 What is the best way to describe crypto from an accounting perspective?

 Asset?

 Liability?

 Equity?

 In most cases it can be argued that crypto represents some sort of asset

 But what kind?

 Intangible

 So what’s the problem? 
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The GAAP problem, cont.

 Under U.S. GAAP 

 Intangible assets cannot be marked to market 

 Intangible assets must be tested for impairment 

 If impairment has occurred, these assets must be written down 

 After impairment has occurred, the value can never be restored 

 These represent major issues for firms seeking to use/accept/hold 
cryptoassets 

 Crypto remains a volatile asset class 

FASB Takes Action 

 More recently the FASB has taken action to try and resolve these accounting 
issues 

 December 2021 the FASB added a digital asset project to its research agenda 

 May 2022, the FASB added this project to its technical agenda 

 All seemed to be moving in the right direction 

 https://www.fasb.org/Page/ProjectPage?metadata=fasb-Accounting-for-and-
Disclosure-of-Crypto-Assets

 Not quite as thorough as was previously hoped 
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August/September 
2022 update 
 The FASB has released a 

statement setting the criteria 
that will be used on this project

 NFTs are excluded 

 Certain stablecoins are excluded 

 No specific crypto named to be 
included or not  

Good news! 
October 2022 
 FASB announced that certain 

cryptoassets, including bitcoin and 
ether, can be accounted for a fair-
market-value 

 Still has to proceed through the rule-
making process

 GREAT first step toward establishing 
crypto-specific accounting guidance 

 https://www.coindesk.com/business/2
022/10/13/fasb-mulls-fair-value-
accounting-for-crypto-holdings-report/
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Jarrett vs. United States 

 Nothing has changed as a result of these headlines 

 Staking rewards are still an ambiguous tax topic

 Post-merge this will become more important 

 No change to IRS guidance or FAQs

 No indication that policy changes are coming 

 Conversation specific to the unique facts and circumstances of this case and 
complaints therein

 https://www.natlawreview.com/article/recent-tax-developments-
concerning-staking-rewards

 https://news.bloombergtax.com/tax-insights-and-commentary/taxpayers-in-
jarrett-case-still-seek-an-answer-on-crypto-staking

Bad news! 
Sept/Oct 2022 
 Jarrett case has been dismissed 

 Jarrett plans to file appeals with 
existing legal team 

 Includes the Proof of Stake 
Alliance 

 As of right now, block rewards and 
staking rewards are taxable upon 
creation 

 https://news.bloombergtax.com/d
aily-tax-report/crypto-staking-tax-
lawsuit-ruled-moot-after-irs-
issued-refund
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Crypto hack –
August 2021 
 Over $600 million stolen in Poly 

hack 

 Spans multiple blockchains, 
exchanges, and financial 
institutions 

 Operates in the decentralized 
finance (DeFi) space

 https://www.reuters.com/techn
ology/defi-platform-poly-
network-reports-hacking-loses-
estimated-600-million-2021-08-
11/ 

Crypto hack – the 
plot thickens 
 Most funds were eventually 

returned..

 https://www.reuters.com/techn
ology/over-half-crypto-tokens-
stolen-610-mln-hack-now-
returned-poly-network-says-
2021-08-
12/#:~:text=Poly%20Network%2C
%20a%20platform%20that,are%20
still%20outstanding%2C%20it%20s
aid.
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Phew…

 Something you might be thinking is…

Accounting 
Standards?

Nothing authoritative from the FASB that is crypto-specific 

AICPA has issued several research and whitepapers

Most recently 

Accounting for and Auditing of Digital Assets [Practice Aid]

https://www.aicpa.org/interestareas/informationtechnology/res
ources/blockchain/digital-assets.html



12

Blockchain & Audit

Will blockchain destroy the audit?

 Are auditors going to become 
redundant?

 No!

 Automation is coming to the 
profession, but blockchain will not 
replace auditors or the audit process 

 Let’s get to it? 
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Crypto Accounting 

Let’s 
remember 

Blockchain is NOT an accounting system 

Nothing to do with accounting

It is called a “ledger” but it’s not like 
ledgers we are used to discussing 

More specifics to remember as well 
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What 
blockchain 
doesn’t have

No debits

No credits

No income statement 

No balance sheet 

No cash flows

Blockchain is just a record of transactions at a 
certain date in time 

UTXO model 
(Bitcoin) 

28

Bitcoin: Unspent transaction output (UTXO) model 

How the balance of BTC is tracked

UTXO equals transfer of coins

A transaction spends coins (UTXOs) and creates 
new coins (UTXOs).

All inputs (UTXOs) must equal all outputs (UTXOs).
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Account model 
(Ethereum) 

 Ethereum: account based balance 
model. 

 Entire record of the Ethereum is the 
current state of wallet balances 

 The balance in an account (wallet) is 
the total number of coins, Ether (ETH).

 Uses debits (subtracts) and credits (add) 
to update account balances

 This is like a journal entry with a debit 
and credit of the same amount.

29

Audit Implications 
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Big picture 

 There are a few things ever audit or 
assurance professional needs to know about 
blockchain and audit 

 No need to become computer programmers 
or coding experts overnight 

 Need to be to articulate and communicate 
core items that clients and professionals 
need to know about 

Core 
elements to 
keep in mind 

Every blockchain is different and needs to be 
monitored individually 

Controls will not become less important 

Data access and integrity are more important 

Audit will need to evolve and change 

Clients need to be a part of this conversation 
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Hard fork vs 
Soft fork  

 Both a hard fork and soft fork are 
software upgrades for the underlying 
blockchain that drives and supports the 
various cryptocurrencies 

 Hard forks are not backward 
compatible with previously existing 
code and cryptocurrencies 

 Soft forks are backwards compatible 
with existing code and cryptocurrencies 

 Wallets would have to be upgraded 

Accounting 
considerations  

If a hard fork occurs, how should the issuance 
of new currencies be accounting for? (ETH 
and ETC)

What about soft forks that “edit” the 
underlying blockchain code?

Are the changes in price that result from forks 
shown as realized or unrealized gains/losses 

What about how these are shown on the P/L 
and B/S 
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Food for 
thought

What if an investor or holder of 
cryptocurrencies does not want to 
receive the new versions of the 
cryptocurrency?

What happens if an investor does not 
agree with the fork?

Is there a process by which investors can 
redeem coins prior to the fork? 

Audit 
Implications 

Anyone work on a SOC 1 engagement?

What about a SOC 2 engagement?

Section 404 of SOX 

What do those have to do with blockchain 
and cryptoassets? 
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SOC 1  

SOC 2 
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Audit Implications, cont. 

 Core components on blockchain redefine the 
audit 

 1) Traceability 

 2) Transparency 

 3) Consensus data approval 

 4) Tamper resistant 

 Not immutable!

 5) Real time nature of data communication 

Blockchain impact on audit 

 Generates the following questions:

 1) How do we avoid the black box of automation as processes are automated? 

 2) Are there processes in place to maintain appropriate authorization over the 
source code? 

 3) Do we have controls over smart contracts?

 Smart contracts are what make blockchains “work” and interact with other 
technology systems? 

 4) Blockchain by itself will not verify the accuracy of information 
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Starting 
points

Everywhere! 

Audits try to attest 
to 

Value

Completeness 
Accuracy 

Access to network level 
information can assist with all of 
these audit functions 

Audit 
considerations

Blockchain will change 
the workflows 
associated with internal 
processes at the both 

Client 

Audit and accounting 
firm 

Monitoring of data on-ramps and off-ramps 
will need to increase to accompany the 
change in data flows 

Auditors need to 
understand how the 
blockchain is functioning 
inside the client 

And why!
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Why controls 
matter 
 Blockchain and crypto-space is 

littered with past failures

 Mt. Gox

 Quadriga 

 Binance

 Tether, Crypto Capital, Bitfenex

 All connected to control and 
workflow failures 

 Not blockchain problems!

Blockchain use case

Why is the client 
considering, or 
implementing, a blockchain 
platform anyway? 

Are there cryptoassets 
involved, or non-financial 
data?

Do all involved firms 
understand the industry 
specific industry laws that 
need to be taken into 
account

Has interoperability been 
addressed? 
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Other audit 
considerations 

How is the blockchain updated? 

Are employees at the client educated and trained 
to use blockchain appropriately? 

Does the audit team understand how blockchain 
workflows and the need for controls? 

What is the status of GAAS updates and 
modifications to reflect blockchain-augmented 
audit? 

Blockchain 
pitfalls 

Blockchain is not an accounting system 

Augments and supplements accounting systems, 
but it is NOT an accounting system 

Means that interoperability and accuracy of 
information is still the responsibility of auditors 

Controls are even more important in a blockchain 
environment 

Processes do need to change 
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 According to an AICPA report, a transaction recorded 
in a blockchain may:

 Be unauthorized, fraudulent, or illegal.

 Be executed between related parties.

 Be linked to a side agreement that is “off-chain.”

 Be incorrectly classified in the financial statements.

 Represents work opportunities for CPAs

 https://www.aicpa.org/content/dam/aicpa/interesta
reas/frc/assuranceadvisoryservices/downloadabledoc
uments/blockchain-technology-and-its-potential-
impact-on-the-audit-and-assurance-profession.pdf

Pain points 

Where does 
the auditor 
fit?

Where exactly does an accounting or audit 
firm fit in this conversation? 

Probably not as a full 
member 

Unnecessary and could 
compromise 
independence 

Member with limited access

Allowing access to financial data without 
violating industry specific data privacy laws  
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New job opportunities 

 Auditor of smart contracts. Smart contracts may be embedded in a blockchain to automate 
business processes. Parties to smart contracts may be eager to engage a CPA to verify that 
smart contracts are implemented with the correct business logic.

 Service auditor of consortium blockchains. Potential users of private blockchain products 
may wish to engage a CPA to provide independent assurance on the stability and robustness of 
the system’s architecture. Rather than each participant performing his or her own due 
diligence, it may be more efficient to hire a CPA to achieve these objectives. A trusted and 
independent third party may be needed to provide assurance as to the effectiveness of 
controls over the private blockchain.

 Access-granting administrator. A trusted, independent third-party CPA may be the perfect 
candidate to serve as the central access-granting administrator for a blockchain that requires 
permission to join.

 Arbitrator. CPA assurance providers may be among the qualified professionals in the future 
who would settle disputes among participants in a private blockchain.

 https://www.journalofaccountancy.com/news/2018/mar/how-blockchain-might-affect-audit-
assurance-201818554.html

Smart contract auditor 

 Smart contracts are what actually allow blockchains to speak to each other 
and interact with other blockchains

 CPAs and auditors can serve as an independent third party to 

 1) Check that the code language is up to date

 2) Ensure the smart contracts actually operate as advertised

 3) How is this engagement going to be structured? 

 4) How will access to counterparty systems be monitored?

 5) What about internal controls around the smart contact audit? 
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Service 
auditor 
(consortium)

Consortium blockchains seems to be moving 
to the forefront of enterprise blockchain 
conversation

Who will help ensure these blockchains are 
operating as advertised? 

Might be simpler to hire a CPA firm to perform 
an assurance engagement over this?

But, does this impact independence, i.e. who 
pays the CPA firm? 

Access 
granting 
role? 

Consortium blockchains need different classes of 
access and authorization 

Actually the core value proposition of the 
consortium model 

Who grants, monitors, and updates these levels of 
access? 

CPA firm?

What type of insurance is necessary in this case? 
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Arbitrator 

Who helps resolve problems 
when they arise? 

What if these 
problems are 
caused due to 

1) Outdated blockchain 
code

2) Erroneous smart 
contract language 

3) Faulty business logic 

All potential opportunities for 
audit and attestation 
professionals 

Blockchain 
insurance 

Errors and omissions coverage are well 
understood, but blockchain opens the 
door for additional insurance liability 
coverage 

Are there even products available out 
there for clients of accounting firms to 
purchase?

If so, does the pricing of these policies 
hinder broader adoption going forward?
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Market Examples & 
Resources 

EY 
Blockchain 
Analyzer 

Recently launched Blockchain Analyzer 2.0 tool 

To be used for internal clients to date, but portions have been 
released to the public 

High profile example of commercial level application 

https://www.ey.com/en_gl/news/2019/04/multimillion-dollar-
investment-in-ey-blockchain-analyzer-delivers-new-upgrades-for-
blockchain-and-cryptocurrency-audit-and-tax-services
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PwC 
Blockchain 
Audit Tool 

Recently launched and updated  

Main point of differentiation is that this tool allows 
auditors to verify crypto balances and transactions 
without needing private key information 

Critical to custody and provenance 

https://cointelegraph.com/news/will-pwcs-new-
software-solve-the-cryptocurrency-auditing-
problem

Microsoft 
Blockchain 

Powered by Azure to audit smart contracts running on the 
Ethereum blockchain 

Remember, smart contracts are what make blockchains do 
anything 

Ethereum forms the basis for most new smart contracts and 
applications 

https://thenextweb.com/hardfork/2019/06/04/microsoft-azure-
blockchain-ethereum/
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Where to 
learn more 

Wall Street Blockchain Alliance

Association of International Certified 
Professional Accountants (AICPA)

CPA.com

Be sure to look for industry specific 
resources as well! 

Thank you! 

 Questions? 

 Comments?

 Jokes? 

 Email – drseansteinsmith@gmail.com

 Twitter - @seansteinsmith

 LinkedIn – Sean Stein Smith 



3:50 – 4:40 p.m.

Hot Tax Practice Procedure 
& Ethical Issues  
Michael Goller, J.D., Shareholder & Tax Department Chair, 

Reinhart Boerner Van Deuren s.c. 
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HOT TAX ETHICS, PRACTICE AND
PROCEDURAL ISSUES
Michael G. Goller, J.D
Reinhart Boerner Van Deuren s.c.
1000 North Water Street, Suite 1700
Milwaukee, WI 53202
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mgoller@reinharttaxlaw.com
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Michael G. Goller is a shareholder in
Reinhart's Tax, Litigation and Business 
practices. He focuses on tax controversy 
and tax litigation, as well as tax and 
estate planning.  His clients range from 
large public corporations to midsized, 
privately held businesses and their 
owners.  Michael works on behalf of his 
clients in disputes with the IRS, the 
Department of Justice and various other 
taxing authorities. 
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• Part I - Hot Practice and Procedure Issues
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PART I
Hot Practice and Procedure Issues
• The IRS is going to receive a lot of money.  How will it be spent?
• What are the hot audit issues?
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Hot Issues – Which Will Get Hotter

• Partnership Audits
• High Net Worth Audits
• Estate and Gift - Valuation Issues
• Net Operating Loss and Basis Issues
• Passive Losses and the Real Estate Professional
• Section 183 – “Hobby” Loss Cases
• Refund Claim Traps
• Employment Tax Audits
• Penalty Issues
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PARTNERSHIP AUDITS

New Partnership Audit Program and related high net worth audit 
program are HOT in FY 2022, and beyond.

Source:  Tax Notes (9/20/21)
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Overview

The BBA, among other things, eliminates the so-called TEFRA Unified 
Partnership Audit Procedures1 and the Audit Procedures for Electing 
Large Partnerships.2 It also creates a more streamlined partnership 
audit approach, thus making it easier for the IRS to audit a 
partnership.

1 These were first created in the Tax Equity and Responsibility Act of 1982.
2 Created as part of the Taxpayer Relief Act of 1997.
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Neutral Revenue Raiser

• The BBA was promoted as a “neutral” revenue raiser (i.e., a 
revenue raiser in disguise); in that an increase in partnership 
audits will raise revenue without increasing taxes.

• It is expected that the new audit procedures and increased audits 
will yield $9.3 billion of additional revenue over ten years.  As 
such, the law gained quick approval in Congress.
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Partnership Audit Road Map
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Current Status

• These audits seem to be off to a slow start
• IRS is asking for lengthy statute extensions

© 2022 All Rights Reserved
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Airplane Cases

• Partnership or corporate structure
 Personal Entertainment v. Non-Personal Entertainment

• SIFL or §274-10(e)
• Schedule C Structure – CCA 202117012 (4/30/21)
• Depreciation and the Section 280F trap
• Entertainment Facility trap
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Auditing Net Operating Losses

• What are the rules of the road
• Many traps – the statute of limitations is an issue

Comment:  The five year net operating loss carry back has made this 
very relevant

© 2022 All Rights Reserved
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Statute of Limitations Issues

• A statute of limitations is a law that specifies the amount of time 
within which an act must be performed to be legally binding.  

• Normally, the IRS must make any assessment of additional tax within 
three years of the time a return is filed.  

• Assessment is nothing more than a bookkeeping entry made on the 
records of the Internal Revenue Service.  Specifically, section 6203 
provides that an "assessment shall be made by recording the liability 
of the taxpayer in the Office of the Secretary [of the Treasury] . . . ."  

• A determination as to when the IRS made an assessment can be made 
by reviewing an IRS transcript of account.
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Statute of Limitations Issues (cont.)
There are a few significant intricacies about the statute of limitations 
on assessment

A. A return filed prior to the due date is treated as filed on the due date
B. If the return is filed after the due date, then the actual date of filing is 

used
C. A return required to be filed return is deemed filed when it is 

postmarked, if the return is timely filed
D. If the return is not filed when due, then the filing date, for limitations 

purposes, is the date it is actually received by the IRS.  When a return 
is filed with the wrong Service Center, the statute does not begin to 
run until the redirected return is received by the correct Service 
Center

© 2022 All Rights Reserved
Michael G. Goller16

Statute of Limitations Issues (cont.)

E. When calculating the 3-year period, the date that the return is actually 
filed is excluded 

F. When the due date falls on a Saturday, Sunday, or legal holiday, the 
return is considered timely filed if it is filed on the next business day.  
In such an instance, the statute of limitations begins to run on the 
actual date of filing.

G. The statute of limitations on assessing estate tax cannot be extended.  
See § 6501(c)(4)(A)
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Exception to Three-Year Rule for Items 
Carried Forward or Back
A. A deficiency attributable to the carry-forward of a net operating 

loss, capital loss, or unused tax credit may be assessed within 3 
years of the date of filing the return for the year the loss or credit 
is used, even though such date may be well beyond the normal 
statute of limitations for the year to which the loss or credit 
originally arose

B. The statute of limitations on a carryback runs from the year of 
the loss, not the year in which the benefit of the loss is put to use
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Net Operating Losses and The Statute of 
Limitations on Assessment § 6501

 
1998 remains open to the extent 

of the NOL until 3/15/04. 
 

1998 
Use NOL 

2000 
Year of NOL 

 
 

CARRY BACK 
 
 
 

       98  99  2000 
  01  02     03      04    05  06 
 

 
 

2000 is closed, but the NOL used 
in 2002 is open until 3/15/06. 

2000 
Year of NOL 

2002 
Use NOL 

 
CARRY FORWARD 
 
 
 

       98  99  2000 
  01  02     03      04    05  06 
 

  Tax returns are filed on 3/15/xx 
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IRS Attach on Cost Segregation Studies

• Publication 5653 (Rev. 6-2022) “Cost Segregation and Audit 
Technique Guide”

• Revisions were not large but whenever the IRS revises an audit 
manual, there will be audits
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Sample IDR
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Passive Losses and the Real EstateProfessional

• Section 469
• Rental Real Estate
• Real Estate Professional
• Proving Material Participation
• Make a Grouping Election – watch limited partnership trap
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Section 183 “Hobby” Loss Cases

• Section 183
• Recent case - Walters v. Comm’r, T.C. Memo 2022-17 “Green 

Home” was a for profit venture
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PART II
The Very Hot Research Credit
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The Section 41 Research Credit

• Background of the Research Credit
• Different types of Research Credits

 Regular Credit--20% of current year's expenses over base period 
expenses.  Must prove up fixed base percentage.

 Alternative Simplified Credit–-credit ranges from 1.65% to 
3.75% and is a function of three prior years' sales
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The four tests:

• Elimination of Uncertainty for each New or Improved Business 
Component Test 

• Technological in Nature Test--discover information that is 
technological

• Process of Experimentation Test--Experiment in the "scientific" 
sense   

• Business Component Test--needs some level of functional 
improvement to a new or improved Business Component
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Examples 

• Software development
• Improving the manufacturing process
• New technology exploration
• A great deal of manufacturing can qualify, but look closely at the 

four tests
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IRS Concerns
• A great deal of manufacturing can qualify, but look closely at the 

four tests
• IRS believes there is widespread abuse
• Discovery Requests- very broad
• A Second (or Third) Tour – very common
• Funded Research – a hot issue 
• Base Period Substantiation-Traditional Credit
• IRS “Upping the Ante” by Amending the IRS’s Tax Court Answer to 

Disallow all QRE and Assert a Penalty
• New IRS policy on refund claims
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Uncertainty Test

• “Activities intended to discover information that would eliminate 
uncertainty concerning the development of improvement of a 
product.”

• Uncertainty exists if the information available to the taxpayer at 
the start of the project does not establish the method of improving 
or designing the component.

• Uncertainty must be as to technical ability, not economic or 
business uncertainty.

• Focus is on activities being conducted to address the uncertainty.
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Technological in Nature Test

• “Activities undertaken for the purpose of discovering information  
which is technological in nature.”
 Technological in Nature

• Relies on the principles of hard sciences, such as  
engineering and physical, biological, or computer sciences.

• May apply existing technologies or principles to eliminate  
uncertainty.

• Patent safe harbor- rebuttable presumption that test is met  
if there is a patent.
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Process of Experimentation Test

• Substantially all (i.e. 80%) of the activities constitute a  process of 
experimentation.

• Hypothesis, Test, Retest
 Factors indicating experimentation:

• Testing and analyzing alternative hypotheses
• Significant scientific testing, and
• Evaluation of numerous of complex technical tests
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Business Component Test

• Development of a product and/or process
• A business component is “a product, process, computer software,  

technique, formula, or invention” that is held for sale, lease or license or  
is used by the taxpayer in a trade or business.

• Section 41(d)(2)(B)
• Research relating to process improvements must qualify separately from  

the research relating to the product produced
• There must be some level of functional improvement
• Shrink Back Rule

 If an entire product or process does not meet the test, the components of the  
product or process may be considered and some of the costs may qualify.
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IRS Exam, Appeals and Litigation Process

• Involvement of the examination function at appeals is now 
common

• IRS "engineer"--often not an engineer
• Hazards of litigation
• Document IRS concessions (i.e., the "engineer" agrees an item has 

been documented)
• IRS attorney will often try to raise a "New Issue“ (i.e., a penalty, 

funded research, disallow all QRE, look closer at the “Substantially 
All” test
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The IRS “Engineer”

• May not be an engineer
• Often “drives the bus”
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Good Credit Study

• Allocate costs by New or Improved Business Component
• Avoid repeated "boiler plate" language 
• Study should summarize findings, not repeat statements (hearsay 

issue)
• The author of the credit study summarizes his or her investigation 

and then opines that:
 The four tests are met
 None of the exclusions apply (e.g., funded research or 

undocumented contract research)
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IRS Standard Information Document Request
("IDR") Traps
• The IRS typically issues a "standard" IDR in all research credit 

cases. Think about these questions before the return is filed.
• Traps to watch for
• Don't confuse "Projects" with "New or Improved Business 

Components"
 Each New or Improved Business Component must meet the four 

tests
• Each question is a potential trap/admission

© 2022 All Rights Reserved
Michael G. Goller36

The IRS Tour

• Usually a Fishing Expedition
• IRS Insists on These in Most Cases
• Manage the Interview – witness prep is key
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Witness Tips-Research Credit Cases

Explain the Following to the Witness
• To qualify for the R&D credit, activities must meet all of the 

following four tests.
 Elimination of Technical Uncertainty – The research is 

intended to eliminate technical uncertainty as it relates to 
any of the following:

• Capability uncertainty – can we do what is asked?
• Methodology uncertainty – how will we do what is asked?
• Design uncertainty – can we design the actual solution?
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Witness Tips-Research Credit Cases (cont.)

 Technological in Nature – The research must be designated to 
discover information that is “technological in nature”.  The 
research activities must rely on the principals of science, such 
as engineering, physical, biological, or computer science.

 Process of Experimentation – The research must involve a 
process of experimentation intended to eliminate the 
technical uncertainty (hypothesis, test, retest).
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Witness Tips-Research Credit Cases (cont.)

 New or Improved Business Component – The research must be 
intended to develop or improve the performance, function, 
quality, or reliability of a product, process or system (i.e. 
new of improved business component).
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Common Interview Questions/Themes

General
• What is your educational/technical background?
• What was your role on the project?  The IRS is looking to disqualify 

wages not related to the research activities (e.g., sales, day-to-
day operational support, management activities).

• How did you calculate the research expenses (e.g., time tracking 
system, calendar meetings, other records)?

• Do you contract with third parties who perform research?
• Maintenance activities can be research activities-but you may need 

to explain this.
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Common Interview Questions/Themes (cont.)

• Business Component (i.e., project) specific questions:
 What was the goal of the project?
 What were the specific research activities?
 What were the steps in the development of the new or 

improved product, process, or system?
 Why was there uncertainty
 When did research cease (i.e., when was the technical 

uncertainty eliminated?)?
 Wasn’t this just “pure math”
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Common Interview Questions/Themes (cont.)

 What risk of loss existed when you undertook this research
 What rights did you retain in your research (be prepared to 

address language in a contract)
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Tips for Answering Questions

• Don’t minimize your involvement in research projects.  This is 
not a time for humility.

• Provide specific examples of your technical involvement in 
research projects.

• Avoid words and phrases like “tweak,” “refigure,” “modify,” “we 
know we could do it”

• Mention specific challenges, problems, obstacles, uncertainties, 
and failures (failure is a good thing for purposes of the credit) 
and the steps undertaken to try to arrive at a solution (e.g., 
hypothesis, testing, retesting, prototyping, modeling).
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Tips for Answering Questions (cont.)

• Mention the risk of loss you faced
• Words and phrases like “scientific,” “uncertainty,” “test and 

retest,” “measure data,” “solution,” “new or improved 
product,” “new or improved process,” “new or improved 
system” are helpful

• It’s OK to say “I don’t know, we will get back to you”
• Be honest
• Avoid going off topic
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IRS Acknowledgement IDR--
Happens at the end of the audit 
• IRS issues to most LB&I taxpayers an IDR that attempts to box the 

taxpayer into certain facts
• How to respond to the IDR?
• Why noncompliance is not an option:

 Burden of proof issues 
 Rule of evidence issues (must make info available to opponent)
 Penalty issues--arguing reasonable cause 
 IRS appeals uses a nonresponse as a basis for not appealing
 Qualified Offer issues 
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Cooperation Issues

• Consider if you are eligible to switch the burden of proof to the IRS
 Cooperation is important 
 Adequate records are important 

• Noncooperation leads to admissions (e.g., statements or inferences 
that are later used against you)
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Acknowledgement IDR

• Use the acknowledgement IDR to support your case
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The Appeals Office and the Research Credit

• Ex Parte Rule – Not really
• IRS Engineer is present
• Which projects to discuss – can you limit the scope
• Do I extend the assessment statue or refuse to extend, docket the 

case in Tax Court and then go to Appeals
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Getting to Appeals

• 30 day letter
• Protest – Skinny or fat – pros and cons
• Do an FOIA request
• Exam’s “T-letter”
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Settling the Case at Appeals

• Hazards of litigation
• Does the IRS have uniform settlement guidelines?
• What to do if you hit a “brick wall”?
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Which Court to go to

• U.S. Tax Court
• Federal District Court (refund)
• U.S. Court of Federal Claims (refund)
• Issues to consider

 Precedent
 Discovery issues and cost

• IRS v. DOJ
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The Current IRS Litigation Position

• Centralized handling of research credit cases
 Taxpayer loses the advantage of a full Tax Court calendar

• Settlement options
• Common "hot" items--funded research; contract research; Internal 

Revenue Code section 6662 penalty; proof of the fixed base 
percentage, the process of experimentation test is always key
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IRS Attorneys Requests for Information

• IRS attorneys have a set of standard questions
• Need to be able to address these questions in a cost-effective 

manner
• Trap - the failure to respond can lead to formal discovery or 

deemed admissions
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Research Credit Branerton Letter
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Contract and Funded Research
(Opposite Sides of the Same Coin)
• In cases of research, where the taxpayer does the research but 

does not have the risk of loss (i.e., funded research)--does not 
qualify for the credit.  Treas. Reg. § 41(d)(4)(H).

• In cases of contract research where the taxpayer pays for the 
research, need to be able to show that payment is not contingent 
on the result.  Treas. Reg. § 1.41-2(e)(2).
 Have a contract and make it part of the audit record 
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Funded Research 
• Watch out for funded research

 Who is really at risk--amounts paid for the product or the 
success of the research are not treated as funding research. 
Treas. Reg. § 1.41-4A(d)(1).

• Documentation is often difficult in the context of 
manufacturing.  IRS regulations state all "agreements" 
between the taxpayer and other persons are to be 
considered when determining if research is funded.  
Treas. Reg. § 1.41-4A(d).

 Who keeps the right to the research?  Treas. Reg. 
§ 1.41-4A(d)(2).
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Funded Research (cont.)

• Purchase Order/Terms and Conditions/Master Purchase Agreement 
“Trap”.
 Possible Solution

• A taxpayer retains the right to use the research results 
without making payments to the payer (the U.S. 
Government) who obtained the right to use and disclose the 
technical data from the taxpayers research. Lockheed 
Martin Corp. v. U.S., 210 F.2d 1338 (Fed. Cir. 2008)
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CASES OF INTEREST
• Populous Holdings v. Comm’r, T.C. Dkt No. 405-17 (2/5/21)

 Fixed fee contract has an inherent risk of loss
• Meyer, Borgman & Johnson, Inc. v. Comm’r, Dkt No. 7805-16 (unpublished 

order, 11/19/20, Judge Holmes).  A Motion for Reconsideration is pending.
• Little Sandy Coal v. Comm’r, T.C. Memo 2021-5. Appeal pending.  Substantially 

all test (80% of research activity must be a process of experimentation, 
excludes direct support in the numerator).

• Perficent, Inc. v. Comm’r, DKTs 5467-17, 7600-18 (T.C. 2002).  Partial Motion 
for Summary Judgement is pending: IRS is arguing that contracts were for the 
purchase of research services (i.e., Funded Research). Taxpayer is arguing that 
the contracts were for the purchase of products.  IRS is also arguing that 
warranty provisions in the contracts are not sufficient to the taxpayer has a 
risk of loss.
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IRS Likes to Add a Section 6662 In Research 
Credit Cases
• If there is a low income or a loss year, the math is very pro-IRS
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Penalty Avoidance Matrix
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What is a Substantial Understatement of 
Income Tax?
• What is an Understatement of Tax?

 Excess of the amount required to be shown on the return. 
Section 6662(d)(2)(A)

• Non-corporate taxpayer
 Exceeds the greater of 10% of the tax required to be shown on the 

return or $5,000
• Corporation other than S Corporation or Personal Holding Company

 Exceeds the lesser of one of the following:
• 10% of the tax required to be shown on the return (or if greater, 

$10,000); or 
• $10 Million §6662(d)(1)
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What is a Substantial Understatement of 
Income Tax (cont.)
• Thus, for a corporation, there in no S.U. penalty if the 

understatement is under $10,000. 
• If 10% of the amount required to be shown on the return excludes 

$10,000 there is a S.U. 
• However, once the understatement exceeds $10,000,000, there is 

always an S.U., even if $10,000,000 is less than 10% of the amount 
required to be shown on the return (e.g. amount reported is 
$102,000,000, amount omitted is 9.9%, $12,870,000). This is not a 
10% omission, but there is still a S.U. penalty.
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Research Credit Refund Claims

• Treas. Reg. 301.6402-2(b)(1) – a Claim for Refund “must set forth 
in detail each ground upon which a … refund is claimed and facts 
sufficient to apprise the Commissioner of the exact basis thereof.”

• Premier Tech v. U.S., 2021-2 U.S. Tax Case (CCH), 2021 WL 
2982064 (D. Utah 2021) year 2014, Form 1120X, Taxpayer win
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Research Credit Refund Claims (cont.)

• FAA 20214101F (10/15/21)
 Huge amount of detail required
 Transitional Relieve until 2024 (45 days to supplement 

“incomplete” refund claims)
 Refund Claims made while under audit are reviewed by the 

Exam team.  Other claims go to the Utah Service Center and 
subject matter “experts.”
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Research Credit Take Aways

• Handling the Audit, Appeals and Litigation
• Funded Research
• Section 6662 Accuracy Related Penalty
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State Credit Issues Example - Wisconsin

• Wisconsin credit for research--looks to the federal credit 
requirements

• Wisconsin sales and use tax exemption for qualified research.
Wis. Stats. § 77.54(57d)(b).
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PART III
Ethics
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Partnership Ethical Concerns

• Conflicts of Interest
 Who is my client
 Need a good engagement letter
 Do I opt-out if I can
 Do I push out
 The modification process
 What does the operating agreement say
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Ethical Obligation to Talk About Penalty
Avoidance
• Under IRS Circular 230, practitioners must advise the client of any 

penalties that are reasonably likely to apply and the practitioner 
must discuss the possibility of penalty avoidance via disclosure. 
§10.34(c)
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The Office of Professional Responsibility

• There is often a tendency to assume that the Department of the 
Treasury's Circular No. 230 (Circular 230) pertains solely to 
preparing tax returns, tax opinions or dealings with the IRS

• The conventional wisdom is that a violation Of Circular 230 must 
mean a practitioner has engaged in some sort of outrageous 
behavior

• The reach of this ethical code is far greater than one might think
• A violation can (and does) occur in many more situations than 

practitioners might otherwise expect
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A Violation of Circular 230 
Is a Serious Matter
• Public discipline for violating Circular 230 usually involves obvious 

misconduct such as one’s own failure to file or pay tax, or the 
conviction of a criminal offense

• We have been seeing more cases that pertain to alleged “bad tax 
practice,” such as a lack of due diligence, failure to give sound tax 
advice, conflicts of interest or other issues that indicate a tax 
practitioner’s lack of fitness to practice before the IRS
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Who Is Subject to Circular 230?
Section 10.3 (Revised June 9, 2014)
• Circular 230 applies to those who “practice before the IRS”
• “Practice before the IRS” comprehends all matters connected with 

a practitioner’s presentation to the IRS with respect to a 
taxpayer’s rights, privileges or liabilities under the tax law, 
including
 Preparing or filing documents, correspondence and 

communicating with the IRS
 Rendering written advice with respect to an entity plan or 

arrangement that has a potential for tax avoidance or evasion
 Representing a client at IRS conferences and hearings
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Who Is Subject to Circular 230? 
Section 10.3 (Revised June 9, 2014)
• Attorneys and CPAs (including in-house practitioners) who are not 

under suspension or disbarment from practice before the IRS may 
file a Power of Attorney (POA) (Form 2848)
 This permits them to and practice before the IRS and makes 

them subject to Circular 230
• One need not file a POA to provide written tax advice, however, 

providing written tax advice constitutes practice before the IRS
 i.e., makes the individual subject to Circular 230
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When Is Conduct Sanctionable?

• Generally, a practitioner may be sanctioned if the practitioner:
 Is incompetent or disreputable;
 Intentionally misleads a client so as to defraud that client; or 
 Is acting with a specific mental state or competency standard 

(i.e., willful, reckless or gross incompetence), fails to comply 
with key provisions of Circular 230
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AICPA Rules

• Statements on Standards for Tax Services

 Interpretation No. 1-1, Reporting and Disclosures
 Interpretation No. 1-2, Tax Planning

Statement on Standards for Tax Services 
No. 1, Tax Return Positions

Statement on Standards for Tax Services 
No. 2, Answers to Questions on Returns
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AICPA Rules
Statement on Standards for Tax Services 
No. 3, Certain Procedural Aspects of 
Preparing Returns

Statement on Standards for Tax Services 
No. 4, Use of Estimates

Statement on Standards for Tax Services 
No. 5, Departure from a Position Previously 
Concluded in an Administrative Proceeding 
or Court Decision
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AICPA Rules

Statement on Standards for Tax Services 
No. 6, Knowledge of Error: Return 
Preparation and Administrative Proceedings

Statement on Standards for Tax Services 
No. 7, Form and Content of Advice to 
Taxpayers
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ABA Model Rules of Professional Conduct

• Some Version of the MRPC has been adopted in almost all states.
• Rules are mandatory.
• Comments to the rules are aspirational (not mandatory).
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Traps for the Tax Practitioner
• Other traps for the unwary practitioner

 malpractice claims
 breach of fiduciary duty
 breach of contract
 rules of evidence-waiver of the attorney/client privilege
 disqualification to practice, suspension-disbarment by the State Bar or 

the Internal Revenue Service
 reasonableness of fees
 regulation on advertising
 invalidation of estate plan
 violation of rules relating to signing and non-signing tax preparers
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Concerns for the Tax Planner
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Who is My Client?

• Related Issues
 What is my duty to my client?
 What are my possible conflicts of interest?
 Multiple Client Issues

• Representing spouses
• Representing a closely-held business
• Representing fiduciaries (i.e., the trustee or personal 

representative)
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What Are the Scopes of the Services to Be 
Performed?
• Importance of a Good Engagement Letter
• Conflict Waivers
• Relationship Between Scope of Services and Diligence and Care 

Required from the Practitioner
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Is My Client Competent?
• Realities of Modern Life –
• Babyboomers' parents are in their 80s or 90s
• Older babyboomers are in their 70s
• Due to an increase in divorce, more families have step-parents.  This can give rise to 

tension between surviving spouses and stepchildren.
• More people own their own retirement accounts as opposed pensions which are not 

transferable to the next generation.  Thus, a conflict can arise over the disposition of 
those funds.

• Life expectancies are increasing.  Providing adequate health care and concerns over 
making sure a client has the funds necessary to cover expenses becomes far more 
difficult to plan for.

• Diseases like Alzheimer's are expected to increase dramatically in the upcoming years
• The interplay between dementia, lack of capacity and susceptibility to undue influence is 

a potential "perfect storm" for litigation.
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Is My Client Competent?  (cont.)

• When does a person have capacity to execute a will or estate planning document? 
 "The testator must have mental capacity to comprehend the nature, the extent and the 

state of affairs of his property.  The central idea is that the testator must have a general, 
meaningful understanding of the nature, state and the scope of his property, but does not 
need to have in his mind a detailed itemization of every asset; nor does he need to know 
the exact value of his property.  A perfect memory is not an element of a testamentary 
capacity.  The testator must know and understand his relationship to persons who are or 
who might naturally or reasonably be expected to become the objects of his bounty for 
which he must be able to make a rational selection of his beneficiaries.  He must 
understand the scope and general effect of the provisions of his will in relation to his 
legatees and devisees.  Finally, the testator must be able to contemplate these elements 
together for a sufficient length of time, without prompting, to form a rational judgment in 
relation to them, the result of which is expressed in the will."  

O'Brien v. Lumphrey, 50 Wis. 2d 143, 183 NW. 2d 133 (1971)
 Practical comments.
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Role of the Tax Advisor when Dealing with a 
Client of Potentially Diminished Capacity
• Document that what you are drafting is valid and defensible
• Make sure there are witnesses to the execution of documents
• Confirm that the client consents to disclosure of the contents of 

the document, however, if there is something unusual it is often a 
good idea to confirm that item in the presence of the witness (i.e., 
confirm in front of the witness that a child is being disinherited)
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Role of the Tax Advisor when Dealing with a 
Client of Potentially Diminished Capacity
• Prepare a contemporaneous memorandum to the client's file
• Consider a video recording or a verbatim transcript in cases where 

a will contest is expected
• Ask your client about his or her health before executing the 

testamentary documents. Document this discussion
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Sources of Authority 

• ABA Model Rules of Professional Conduct 1.2 scope of 
representation

• ACTEC Commentary on Model Rule 1.2
• Relationship to Model Rule 1.6 Confidentiality
• Fiduciary Exemption to Rule 1.6, not in existence in every state
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Exculpatory Clauses

• What is an exculpatory clause?
• Model Rule 1.8(h)(i) cannot limit an attorney's liability unless the 

client is represented when executing the limiting document 
• Seeking a release of claims in a proper manner
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Representing Fiduciaries

• ABA Formal Opinion 94-30
• ACTEC Commentary to MRPC 1.2
• Real life examples

 Residual Beneficiaries versus specific beneficiaries—a trap for 
the unwary
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Conflicts

• Conflicts of Interest with Current or Former Clients and Obtaining 
Waivers – Conflict Traps for the Unwary
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Who is My Client?

• Model Rule 1.18, Duties to Prospective Client
 A person will be considered a prospective client if the person discusses 

with the lawyer "the possibility of forming a client/lawyer relationship."  
ABA Model Rule 1.18(a)

 If the relationship does not come to fruition, the lawyer must still treat 
the person as a former client for conflict purposes.  ABA Model 1.18(b)

 A problem may arise if the lawyer seeks to represent one party first and 
then looks to represent another party.  A lawyer may not represent an 
adversary in the same or substantially related matter if "the lawyer 
receives information from the prospective client that could be 
significantly harmful to that person in the matter."  ABA Model 
Rule 1.18(c)
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Define Who Will Be The Client 

• ABA Model Rule 1.7 (CMT No. [27]) notes that:
 Conflict questions may arise in estate planning and estate 

administration.  A lawyer may be called upon to prepare wills 
for several family members, such as husband and wife, and 
depending on the circumstances, a conflict of interest may be 
present . . . .  In order to comply with conflict of interest 
rules, the lawyer should make clear the lawyer's relationship 
between the parties.  Id.

 Need a Good Engagement Letter
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Defining the End of the Client Relationship

• Does retention of documents make what would otherwise be a former client, a 
current client?
 The ACTEC Commentaries recognize a concept of "dormant 

representation."  The rules provide:
• The execution of estate planning documents and the completion of 

related matters, such as changes in beneficiary designations and the 
transfer of assets to the trustee of a trust, normally ends the period 
during which the estate planning lawyer actively represents an estate 
planning client.  At that time, unless the representation is terminated 
by the lawyer or client, the representation becomes dormant, 
awaiting activation by the client.  (See ACTEC Commentary on MRCP
1.7 Conflicts of Interest:  Current Clients.)
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Defining the End of the Client Relationship 
(cont.)
• The ACTEC Commentaries explain as follows:

 The retention of the client's original estate planning documents does not itself make the 
client an "active" client or impose any obligation on the lawyer to take steps to remain 
informed regarding the client's management of property and family status.  Similarly, 
sending a client periodic letters encourages the client to review the sufficiency of the 
client's estate planning or calling the client's attention to supplemental legal developments 
does not increase the lawyer's obligations to the client.  ACTEC Commentary on MRCP 1.4 
(Communication)

• Comment:
 The ACTEC Commentaries do not seem to go as far as calling the client a former client, 

but rather "a dormant client."  While many commentators would treat such client as a 
former client, may be, especially, with older estate planning clients, that they will have 
the expectation that "You were my lawyer," even if they haven't spoken to you for some 
time.
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Joint Representations
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Circular 230 Conflicts of Interest
Section 10.29

• A major cause of
malpractice claims, 
especially for Estate
Planners
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A Conflict of Interest Exists If

• The representation of one client will be directly adverse to 
another client; or,

• There is a significant risk that the representation of one or more 
clients will be materially limited by the practitioner's 
responsibilities to another client, a former client or third person, 
or by the personal interest of the practitioner.

Comment:  Rule is very similar to Model Rule 1.7
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Other Authority

• ACTEC Commentary to Model Rule 1.7
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Conflict Waivers – Circular 230 
10.29

• The client must provide a written 
consent waiving the conflict within 30 
days of giving verbal consent.

• The written waiver must be retained 
for at least three years after the 
conclusion of the representation of 
any affected client.
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Obtain a Waiver

• Where a conflict exists, a practitioner may still handle the matter 
if the practitioner reasonably believes that he/she will be able to 
provide competent and diligent representation to each affected 
client, the representation will not otherwise violate the law and 
each affected client waives the conflict in an informed consent at 
the time the conflict is discovered by the practitioner.
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Traps for the Unwary

• Representing spouses
• Personal interest of the lawyers

 penalty issues
 lawyer as a fiduciary

• Lawyer paid by a third party
• Innocent spouse relief issues
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Tax Court Rule 24(g)

• The Rule goes beyond the normal conflict definition and states 
that if Counsel of Record was involved in planning or promoting a 
transaction at issue before the Court, that attorney must either 
obtain a consent or withdraw from the case.
 This is a trap for the unwary.

Comment:  More cases are becoming docketed in Tax Court due to the 
IRS insistence that a year or more remain on the assessment statute.  
The estate tax statute on assessment cannot be extended.  Thus, the 
application of Rule 24(g) will come up more often in estate tax cases.
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Why are more and more estate planners 
finding it necessary to docket a case in Tax 
Court?
• Two reasons

 IRS budget cuts
 Section 6501(c)(4)(A) provides that the statute of limitations on 

assessment can be extended with regard to "any tax imposed by 
this title, except the estate tax . . ." (emphasis added)

 Practical Comments
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Additional Trap for the Unwary

• Tax Court Petition is due before an executor is appointed 
(presumably an income tax issue that pertains to a pre-death 
year).

• Petition is filed in the name of Joe Smith, Deceased.
• Under Rule 60, must ratify Petition or the case may be dismissed.
• Dismissal of your Tax Court Petition means the IRS assessment 

stands.
Comment:  If the estate has multiple beneficiaries, does the estate 
and a surviving spouse have a conflict?
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More Conflict Traps for the Unwary

The Practitioner's Own Interest
• A common conflict, which is often overlooked, is the situation where a practitioner 

prepares a tax return, either as a signing or nonsigning preparer, and then handles 
the subsequent tax audit or appeal.

• In this situation, there may be a conflict if the practitioner has a personal interest 
that conflicts with the client’s interest.

• For example, if the IRS asserts an accuracy-related penalty, will the practitioner be 
hesitant to argue that the penalty should not apply because of the taxpayer’s good-
faith reliance on the practitioner’s tax advice?

Comment:  The estate and gift tax valuation penalties are mathematical triggers.  
Thus, if value is too low the trigger (and thus a possible conflict) could arise without 
much warning.
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More Conflict Traps for the Unwary (cont.)

Representing Both Spouses
• Another common conflict exists when the practitioner represents 

both a husband and wife, and the two spouses' interests become 
adverse.

• In such a situation, the practitioner may be unable to represent 
either spouse.

• Example — clients divorce and there is a pending Tax Court case.  
Does one spouse have a claim for relief under Section 6015 (i.e., 
innocent spouse and similar relief)?
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OBTAINING A "GOOD" VALUATION REPORT –
The Do's and Don'ts
Obtaining a "Good" Report
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• How to retain an expert
 Kovel letter

• Does my expert understand the tax law?
 Section 2703
 Tax affecting earnings
 Use of a weighted average when there are multiple valuation methods

• Reliance
• Privilege waiver
• Tax Court Requirements – T.C. Rule 143(g)
• Ethically – What can I tell my experts?
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Switching the Burden of Proof to the IRS 

• Burden of proof can be important in valuation cases.
• This is especially so if the IRS does not obtain a good valuation 

report.
• Thus, failure to shift the burden can be a significant malpractice 

issue.
Comment:  Given IRS budget issues, it is more difficult for the IRS to 
obtain a solid valuation report.
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Make Sure During the Audit That the 
Burden of Proof Will Switch at Trial
• Burden to IRS

 In most civil controversies, a rebuttable presumption existed 
that the IRS's determination of tax liability is correct 

• i.e., the taxpayer has the burden of proving the IRS is 
wrong

 Section 7491 switched the burden to the government in any 
non-criminal court proceedings, regarding a factual issue, if the 
taxpayer introduces credible evidence, which is relevant to 
determination of its liability.
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Make Sure During the Audit That the Burden 
of Proof Will Switch at Trial (cont.)
• Qualification

 Code Section 7491, which switches the burden of proof to the IRS, applies only 
to litigation in the courts between the taxpayer and the IRS;

 In order to obtain a shift in the burden of proof, the taxpayer must first comply 
with all requirements of the code section;

 Comply with substantiation requirements contained in the Code and 
Regulations;

 Cooperate fully with the IRS;
 Exhaust all administrative remedies available to the taxpayer, such as going to 

the IRS Appeals office; and
 Produce credible evidence at trial.
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Make Sure During the Audit That the 
Burden of Proof Will Switch at Trial (cont.)
• The requirement to prove credible evidence means that the 

burden technically starts out on the taxpayer, but shifts to the 
government unless the taxpayer produces evidence that would 
enable the court to find in favor of the taxpayer, absent any 
contrary evidence being produced by the IRS and ignoring the 
judicial presumption of IRS correctness.



66

© 2022 All Rights Reserved
Michael G. Goller131

Make Sure During the Audit That the 
Burden of Proof Will Switch at Trial (cont.)
• Finally, the shift in the burden of proof applies to all income, gift, 

estate, generation-skipping, taxes and all penalties in addition to 
tax
 However, it does not apply to corporations, partnerships or 

trusts with the net worth exceeding $7 million (book value)
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Can a Taxpayer 'Up the Ante' in a Valuation 
Case
• Can the taxpayer argue that the value was different from the 

amount reported on the tax return?
• Yes, a taxpayer can, however, the return position is an admission 

against interest, and the taxpayer is required to produce "cogent 
proof" that the value on the return is wrong.

• See Estate of Gallagher v. Commissioner, T.C. Memo 2011-148
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Ethical Traps that Arise When the IRS 
Attempts to Collect Tax Due
• Collection issues are not common in the estate and gift tax context
• Lien and Levy

 Lien - The invisible lien
• Who is liable for the estate tax
• Gift tax - the Section 6324(b) lien and

secondary donee liability
 Levy

• Beware of frivolous collection due process
appeals
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Intake

• Is this a good client?
• Consider Conflicts of Interest
• What is scope of the engagement?
• Am I competent?  Do I need help?
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Reliance on Others

• Subordinates — care in hiring and delegating
• Experts — care in hiring

 Is reliance reasonable?
• Protecting client confidentiality — how to retain an expert
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Document Drafting

• Written tax advice
• Delegation to a subordinate
• Due Diligence
• Stay up on changes in the law — draft what the client wants —

Listen
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Return Preparation

• Client communication
• Do I disclose?
• Penalty discussions
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Privilege Waiver Issues

• Preparing a tax return
• Valuation experts

 Is this a good valuation report?
 Consider penalty thresholds when planning

• Other experts
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Common Tax Planning Traps

• Failure to know who is the client.
• Failure to clarify the scope of services.
• Not asking all the right questions — gather as much information as 

you can.
• Draft what the client wants.
• Know your limits.
• Ask is the client competent.

 Remember the due care, due diligence, and competency
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Obligations of the CPA Firm If There Is a Data 
Breach
• CPA Firms Need to Collect Data
Tax
• Statement on Standards for Tax Services ("SSTS") No. 3, Certain 

Procedural Aspects of Preparing Returns
 "Even though there is no requirement to examine underlying 

documentation, a member [CPA] should encourage the 
taxpayer to provide supporting data where appropriate"
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Obligations of the CPA Firm If There Is a Data 
Breach (cont.)
• New AICPA Rule

 Code of Professional Conduct Rule 1.700.001, and 
Interpretation 1.700.005 provide that "a member would be 
considered in violation of the Confidential Client Information 
Rule [1.700.001] if the member cannot demonstrate that 
safeguards were applied that limited or reduced significant 
threats to an acceptable level"
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How Could This Happen to Me?

• The theft of an unencrypted laptop 
• The loss of an unencrypted thumb drive
• Theft by a disgruntled employee
• E-mail to the wrong e-mail address
• Data breach at a cloud-based provider
• Hacker attack on a firm
• Failure to shred old client records
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Obligations of the CPA Firm If There Is a Data 
Breach (cont.)
• State Laws — most states have laws and regulations which require 

notification in the case of a data breach
• If you possess client medical data, HIPAA becomes relevant
• Notify clients
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Failure to Obtain PTIN Section 10.8(a)

• Any individual who, for compensation, prepares or assists in the 
preparation of all or substantially all of a tax return or claim for 
refund must have a PTIN

• Generally, one must be a licensed attorney, certified public 
accountant, enrolled agent or registered return preparer to obtain 
a PTIN 
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Need both a PTIN and a Data Security Plan
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Firm Management Procedures to Ensure 
Circular 230 Compliance Section 10.36 
(Revised June 10, 2014)
• The IRS appears to be attempting to create a “culture of 

compliance”
• Practitioners in a position of authority must do more than ensure 

their own compliance with Circular 230
• Supervising practitioners must ensure that all individuals they 

supervise comply with Circular 230 as it pertains to the 
preparation of returns, claims for refund or other documents 
submitted to the IRS
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Section 10.36

• A practitioner responsible for implementation of Circular 230 
compliance procedures will be subject to disciplinary action if:
1(a) The responsible practitioner, through willfulness, 

recklessness or gross incompetence, does not take 
reasonable steps to ensure that the firm has adequate 
procedures to comply with Circular 230; and

1(b) One or more individuals who are members of, associated 
with, or employed by the firm are, or have engaged in a 
practice in connection with their practice with the firm of 
failing to comply with Circular 230;
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Section 10.36

2(a) The responsible practitioner, through willfulness, 
recklessness or gross incompetence, does not take reasonable 
steps to ensure that firm procedures in effect are properly 
followed; and 

2(b) One or more individuals who are members of, associate with, 
or are employed by the firm or have engaged in a pattern or 
practice, in connection with their practice with the firm of 
failing to comply with Circular 230; or
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Section 10.36

3(a) The responsible practitioner knows or should know that one or 
more individuals who are a member of, associated with, or 
employed by the firm are, or have engaged in a pattern or 
practice in connection with their practice with the firm that 
does not comply with Circular 230, as applicable; and

3(b) The responsible practitioner, through willfulness, recklessness 
or gross incompetence, fails to take prompt action to correct 
the noncompliance.
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Written Tax Advice Form Section 10.35 and 
Section 10.37(a) Revised June 9, 2012
• The Covered Opinion Rules

(Former §10.35)
 These have gone away —

Proposed regulations were
issued on September 14,
2012

 Final regulations were 
issued June 9, 2014 and
became effective on June 
12, 2014
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Old Rules

• Certain burdensome requirements existed if one issued one of the 
following:
 A listed transaction opinion;
 Principal purpose opinion is tax avoidance; or
 Significant purpose to avoid tax opinion PLUS the opinion is one of 

the following opinions
• Reliance Opinion
• Marketed Opinion
• Opinion subject to conditions of confidentiality
• Opinion subject to contractual protection
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Ramifications of the Withdrawal of the 
Covered Opinion Rules
• No more legends on our e-mails
• Issuing a tax opinion may be more complex than before
• It is clear under the new rules that government submissions on 

matters of general policy and continuing education presentations 
are not considered written tax advice
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Requirements for Written Tax Advice
Section 10.37(a) (Revised June 9, 2014)
• The Practitioner must

 Base written advice on reasonable factual and legal assumption
• Including assumptions as to future events

 Reasonably consider all relevant facts and circumstances the 
practitioner knows or reasonably should know

 Use reasonable efforts to identify and ascertain the facts 
relevant to written advice on each federal tax matter
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Requirements for Written Tax Advice
Section 10.37(a) (Revised June 9, 2014)

 Not rely upon representations, statements, findings or agreements 
(including projections, financial forecasts, or appraisals) of the taxpayer 
or any other person if reliance upon them would be unreasonable

 Relate applicable law and authorities to the facts; and not, in evaluating a 
federal tax matter, take into account the possibility that a tax return will 
not be audited or that a matter will not be raised on audit

Further, reliance upon a representation, statement, finding or agreement is 
specifically unreasonable if the practitioner knows or reasonably should know that 
one or more representations or assumptions on which any representation is based 
is incorrect, incomplete or inconsistent
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Reliance on Others Section 10.37(b) 
Revised June 9, 2014
• The practitioner may only rely on the advice of another person if the advice 

was reasonable and the reliance is in good faith considering all the facts and 
circumstances

• Reliance is specifically not reasonable when
 The practitioner knows or reasonably should know that the opinion of the 

other person should not be relied upon;
 The practitioner knows or reasonably should know that the other person is 

not competent or lacks the necessary qualifications to provide the advice; 
or

 The practitioner knows or reasonably should know that the other person 
has a conflict of interest in violation with Circular 230

• e.g., the conflict has not been properly waived
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Standard of Review
Have I Complied with the Rule?
• In evaluating whether a practitioner’s written tax advice complies 

with Section 10.37, the IRS will apply a “reasonable practitioner” 
standard, considering all facts and circumstances, including, but 
not limited to the scope of the engagement and the type and 
specificity of the advice sought by the client
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Standard of Review
Have I Complied with the Rule?
• In the case of an opinion the practitioner knows or has reason to 

know will be used or referred to by a person other than the 
practitioner in promoting, marketing or recommending a 
transaction, a significant purpose of which is the avoidance or 
evasion of tax, the IRS will apply an elevated “reasonable 
practitioner” standard.  Emphasis will be given to the additional 
risk, caused by the practitioner’s lack of knowledge of the specific 
taxpayer’s particular circumstances (i.e., when tax advice is 
going to be used to promote a transaction to a third party, the 
IRS will apply an elevated standard of care).
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Due Diligence 
Section 10.22 (Revised June 9, 2014)
• Practitioner Must Exercise Due Diligence

 Every practitioner must exercise due diligence when practicing 
before the IRS

• This includes exercising diligence in preparing documents 
relating to IRS matters and verifying the correctness of oral 
and written presentations made to both the IRS and one’s 
client with regard to any matter administered by the IRS

• A practitioner’s duty to be diligent is a very broad concept
• A lack of diligence would seem to exist in most instances of 

deficient practice-related conduct
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Due Diligence
Section 10.22 (Revised June 9, 2014)

 The concept of diligence seems to require more than the mere 
belief that a presentation is correct the moment it is submitted 
to the IRS or a client

• The implied approval of past incorrect statements would 
seem to be a violation of Section 10.22

• If a practitioner fails to correct an incorrect statement 
made to the IRS or a client, knowing full well that the 
recipient continues to rely on that statement

• A failure to correct the error is inconsistent with the 
practitioner’s obligation to be diligent
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Reliance on Others
A practitioner will be presumed to 
have exercised due care if the 
practitioner relies on the work 
product of another person so long 
as the practitioner used 
reasonable care in engaging, 
supervising, training, and 
evaluating the person, taking into 
account the nature of the 
relationship between the 
practitioner and the other person
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Diligence as to Accuracy §10.22 

• Trap for the unwary — FBAR (FinCin 114) and foreign bank accounts
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Use of Estimates

• AICPA Statement on Standards for Tax Services No. 4, Use of 
Estimates
 Unless prohibited by statute or by some other rule, a CPA may 

use the taxpayer’s estimates in the preparation of a tax return 
if it is not practical to obtain exact data and if the CPA 
determines that the estimates are reasonable based on the 
facts and circumstances known to the CPA

• The taxpayer’s estimate should be presented in a manner 
that does not imply greater accuracy than exists
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Am I Bound by the Prior Audit or Court Case?

• AICPA Statement on Standards for Tax Services No. 5, Departure 
from a Position Previously Concluded in an Administrative 
Proceeding or Court Decision
 A conclusion in an audit or court proceeding does not restrict a 

CPA from recommending a different position in a later year 
unless a taxpayer is bound to a specified treatment by a formal 
closing agreement or some other method

• However, the CPA must still satisfy the normal standards for 
preparing a tax return.  See SSTS No. 1, Tax Return 
Positions.
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Am I Bound by the Audit or Prior Court Case?

• Thus generally, the result of the audit or court case will indicate 
how to treat the item in a later year
 There could be exceptions, for example

• If the prior decision was due to nothing more than a lack of 
documentation;

• If the taxpayer yielded in an administrative proceeding for 
settlement purposes, but has a legitimate basis for not 
adopting the position; or,

• New court decisions, rulings or other authorities have been 
promulgated since the prior proceeding.
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Preparer Penalty Standards 
Under I.R.C. Section 6694(a)

1 The percentage of comfort is perhaps 5% or less
2 Reasonable basis is defined in Section 1.6662‐3(b)(3); the percentage of comfort is perhaps 20%
3 Use Form 8275 or 8275R, or disclose pursuant to annual revenue procedure (e.g., Rev. Proc. 2015-16)
4 “Substantial authority” is defined in Section 1.6662-4(d). It is a comfort level of perhaps 40% or more
5 A tax shelter is an arrangement that has a significant purpose of avoidance or evasion of income tax. Section 6662(d)(2)(C)(iii). 
See Notice 2009-5 for how, in limited situations, to lower the standard to substantial authority for a tax shelter (basically educate the 
taxpayer about penalty exposure and document this fact)
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Competence — Section 10.35 
(Revised June 9, 2014) 
• A practitioner must possess the necessary competence to engage in 

practice before the IRS
• Competent practice requires knowledge, skill, thoroughness and 

the preparation necessary for the matter at issue
• A practitioner may become competent through various methods 

such as consulting with experts or studying the relevant law
Comment:  Sections 10.35 and 10.36 together mean that managers 
have a duty to ensure that their subordinates have the requisite 
knowledge and skill and that they appropriately use that knowledge 
and skill
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AICPA Rules

• AICPA Code of Professional Conduct, Section 50, Article V, Due 
Care

• “... Members should be diligent in discharging responsibilities to 
clients, employers and the public. Diligence imposes the 
responsibility to render services promptly and carefully, to be 
thorough, and to observe applicable technical and ethical 
standards ...”
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MRPC -1.3

• A lawyer shall act with reasonable diligence and promptness in 
representing a client
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Prompt Disposition of Matters and Responses 
to Requests for Information §10.20 and §10.23
• If the IRS makes a proper request for records or information, a 

practitioner must promptly respond to the request unless the 
practitioner reasonably has the good-faith belief that the 
information is privileged

• A practitioner may not unreasonably delay the prompt disposition 
of any matter before the IRS
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Prompt Disposition of Matters and Responses 
to Requests for Information §10.20 and §10.23
• The practitioner must make a reasonable inquiry of the 

practitioner’s client as to who has possession or control of the 
requested information
 However, a practitioner need not make inquiry of any other 

persons or verify information provided by the client
Comment:  Consider these rules when responding to a "wealth squad" 
IDR, a detailed LB&I IDR or a very broad discovery request.
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Prompt Disposition of Matters and Responses 
to Requests for Information §§10.20 and 10.23
• Where the documents or information requested by the IRS are not 

in the possession of the practitioner or client, the practitioner 
must promptly provide the IRS employee seeking the information 
with any information the practitioner has about who has possession 
or control of the requested information

Comment:  This rule certainly seems to raise Section 7525 and 
attorney-client concerns
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What Are the Scopes of the Services to Be 
Performed?
• Importance of a Good Engagement Letter
• Conflict Waivers
• Relationship Between Scope of Services and Diligence and Care 

Required from the Practitioner
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Privilege Waiver Issues

• Preparing a tax return
• Valuation experts

 Is this a good valuation report?
 Consider penalty thresholds when planning

• Other experts
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Privileges In a Tax Setting

• Federal Rules of Evidence – Rule 501- Privileges in General
 Rule 501 provides that common law governs a claim of privilege unless 

provided otherwise by the Constitution, a federal statute, or rules prescribed 
by the Supreme Court.  In a civil case, state law governs. 

• There are a Number of Relevant Privileges
 Attorney-Client 
 Accountant-client or practitioner privilege
 Work Product Doctrine

• Each can be waived
• There are exceptions to each Recent case law

 Spousal Privilege
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Attorney-Client Privilege (cont.)

The Kovel Letter
• The Privilege Can Extend Communications with the Attorney's Agents
• So long as a client's communication is made to an agent of an attorney (i.e., a CPA that has 

been retained by the attorney) in confidence, for the purpose of obtaining Legal Advice from 
the lawyer, it is privileged.  United States v. Schwimmer, 892 F.2d 237, 243 (2d Cir. 1989).  

• What is a Kovel Letter?
• This rule, generally known as the Kovel rule.  The application of the Kovel rule can be difficult 

in situations where non-legal services, such as preparing a tax return, are provided with legal 
services because it is difficult to distinguish between communications made for the preparation 
of a tax return and those made for the provision of legal services.  Because the Kovel rule rests 
on the attorney-client privilege, the protection of the Kovel rule is lost anytime the 
attorney-client privilege is lost. 

• When to use a Kovel Letter.
Comment:  The key is the facilitation of communication between the lawyer and client
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PART IV
High Net Worth And Family Off  Issues
• FY 2022 Audit Campaign Issue
• High-income taxpayers will continue to receive audit attention 

(the audit rate is approximately 9% for those reporting income of 
$1 Million to $5 Million)
 These taxpayers often have income and losses from flow-

through entities
 Thus, the audit of an individual will often lead to the 

examination of various related entities
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High Net Worth Issues (cont.)

• The audit process involves a review of not only the taxpayer’s 
personal income tax return, but also related partnership tax 
returns, fiduciary income tax returns, and estate and gift tax 
returns

• The audit is a complete review of the taxpayer(s) (i.e., the IRS 
uses LB&I Audit Methods and Techniques) 
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High Net Worth Issues (cont.)

• Responding to Information Document Requests can be very 
burdensome, with a number of practical and ethical concerns

• IRS Counsel is often involved through the audit
• Often if information is not produced by the IDR deadline the IRS 

will issue a pre-summons letter and then an IRS summons
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High Net Worth Issues (cont.)

Some examples of the broad scope of high net worth audits include

• Estate and Gift tax issues
• Valuation issues
• Executive Compensation
• C corporation and S 

corporation issues
• Noncash charitable 

contributions

• Partnership and LLC issues
• Passive activity losses
• Foreign Trusts
• Foreign Bank Account 

reporting
• Basis and At-Risk issues
• Transfer Pricing Issues
• Private airplane issues
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Lender Mgmt LLC V. Comm’r, 
T.C. Memo 2017-25
• Family office takes a profits interests in investments and is treated 

as a trade or business.
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PART IV
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Employment Tax Issues

• New Audit Program
• Three Main Issues -

 Employee/Independent Contractor
 Fringe benefit issues
 Deduction issues

October 1, 2021 – A very interesting day
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Fringe Benefit Issues

• Executive compensation issues in general
• Vehicle and tool per diem issues
• IRS is looking at the issue of whether employees are attempting to 

turn “wages” into taxable per diem allowances
 Carefully scrutinize what expenses can be included in a per 

diem
• Comment:  Contractors who have a large amount of unreimbursed 

business expenses are asking for increased per diems due to the 
nondeductability of these expenses.
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Section 530 of the Revenue Act of 1978

• Generally allows taxpayer to 
treat worker as not being an 
employee for employment 
tax, but not income tax or 
other purposes

• Must have reasonable basis 
and meet certain 
requirements
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Section 530 of the Revenue Act of 1978 
(cont.)
• Reasonable basis for treating a worker as an independent 

contractor exists if the taxpayer reasonably relied on
1. Past IRS audit practice with respect to the taxpayer, or
2. Published rulings or judicial precedent, or
3. Long-standing recognized practice in the industry of which the 

taxpayer is a member, or 
4. If the taxpayer has any "other reasonable basis" for treating a 

worker as an independent contractor.
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Section 530 of the Revenue Act of 1978 
(cont.)
Comment:  When section 530 relief is at issue, the IRS is supposed to 
consider the application of this relief before determining if an 
employment relationship existed.
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Section 530 of the Revenue Act of 1978 
(cont.)
• Additional requirements

1. The taxpayer must not have treated the worker as an 
employee for any period

2. All federal tax returns, including information returns, must 
have been filed on a basis consistent with treating such 
worker as an independent contractor

3. The taxpayer (or a predecessor) must treat all workers 
holding substantially similar positions consistently for 
purposes of employment taxes
• The "similar worker consistency requirement"
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Statute of Limitations in Employment Tax 
Cases
Section 6513 governs when a return is deemed to be filed for purposes of 
Section 6511 (i.e., for purposes of whether a claim for refund is timely filed).  
Subsection (c) pertains to Social Security Taxes and Income Tax Withholding 
(i.e., the taxes reported on a Form 941).  Section 6513(c) provides that:

If a return for any period ending with or within a calendar year is filed 
before April 15 of the succeeding calendar year, such return shall be 
considered filed on April 15 of such succeeding calendar year. 
§ 6513(c)(1).  (Emphasis added.)

Thus, when a Form 941 for a period is filed before April 15 of the 
following period, the tax return is considered filed on April 15 of that 
following year. 
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Interest-Free Adjustments

• Generally, for employment tax (i.e., Form 941 obligations), if the 
adjustment to the Form 941 (i.e., the tax deficiency) is 
 paid on or before the due date of the 941 for the period in 

which the error is "ascertained," 
 the amount of the underpayment shall be paid without interest 

being charged. 
• An error is ascertained when resolved at examination or with 

appeals.
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Interest-Free Adjustments (cont.)

• If, however, the case is not resolved at Appeals and the taxpayer 
receives a notice and demand for payment from the IRS, the 
adjustment will not be interest free. 

• In addition, the taxpayer will not be allowed an interest free 
adjustment where a prior audit found that additional tax was due 
with respect to the same issue. 
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Valuation Issues
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Traps for the Unwary When Obtaining 
Valuation/ Appraisal Reports
• Exelon v. Comm'r, 906 F.3d 513 (7th Cir. 2018)

 SILO tax shelter
 Appraisal of power plant found to lack credibility because the attorney 

interfered with the integrity and independence of the appraiser by 
providing wording and conclusions the lawyer expected to see so that 
the lawyer could issue a tax opinion

 Loss on (1) valuation issue; and (2) reasonable cause defense to a 
penalty

• Need an appraiser who understands the process
• Be careful about "educating" an appraiser
• Assume whatever is sent to the expert will be made available to the IRS
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Valuation Checklist

• The Cover Letter – Summary
 Who is the retaining party and other intended users?
 Use the Correct Definition of Fair Market Value ("FMV"), FMV for 

a gift, Treas. Reg. Section 25.2512-1 defines fair market value 
as

• [T]he price at which property would change hands 
between a willing buyer and a willing seller, Neither 
being under any compulsion to buy or sell and both 
having reasonable knowledge of the Relevant facts
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Valuation Checklist (cont.)

• The "as of" or date
• Purpose of the valuation and intended use (e.g. estate and gift tax 

purposes)
• Type of asset and interest being valued (i.e. a minority interest . . .)
• Control Rights - in any
• Access to Liquidity 
• The Scope of Work 
• Information Considered 
• Methodologies Utilized 
• Fair Market Value Conclusion
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Valuation Checklist (cont.)

• The Report- Body
 Standard of value – Define FMV again
 Purpose of the valuation
 What is being valued?
 Prior transactions if any
 What interest is being valued 
 Economic overview / market conditions
 Company specific information 
 Methodologies used to determine FMV (Holding Company v. Active 

Business).
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Valuation Checklist (cont.)

• Discounts.  Do not rely only on case law. Berg Estate v. Comm’r, 
T.C. Memo 1991-279

• Explain the weight given to each methodology used. Otherwise if 
one methodology is rejected, the whole report any fail.  True 
Estate v. Comm’r T.C.Memo 2001-167 aff’d., 390 F.3d 1210 (10th 
Cir 2004)

• Tax Affecting Earnings if an S Corp. or Partnership.  Calculation 
both ways. Recent Cases, Kress, Estate of Jones.  If do not tax 
affect, can the marketability discount be increased.
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Reliance and Reasonable Cause 

• Ordinary business care and prudence
• Three part test when relying on a professional advisor.

1. The advisor was competent and had sufficient expertise;
2. The taxpayer provided the necessary and adequate information 

to the advisor; and
3. The taxpayer relied in good faith on the advisor.

Neonatology Assocs., P. A. v. Comm’r, 115 T.C. 43 (2000)
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Valuation Penalties

• The determination whether a penalty applies is made on a 
property by property basis
 Thus, different penalties could apply to different pieces of 

property
 See Estate of True v. Commissioner, T.C. Memo 2001-67, aff'd, 

390 F.3d 1210 (10th Cir. 2004)
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Valuation Penalties (cont.) 

• Four Penalties - two in the gift tax context and two in the income 
tax context.  These "triggers" are mathematical:
 Substantial Valuation Misstatement (income tax)1

 Substantial Estate or Gift Tax Valuation Understatement2

 Gross Valuation Misstatement (income tax)3

 Gross Estate or Gift Tax Valuation Understatement4

_______________________________________________________________
1.  Return value is 150% or more of the correct value - 20% penalty.
2.  Return value is 65% or less of the correct value - 20% penalty.
3.  Return value is 200% or more of the correct value - 40% penalty.
4.  Return value is 40% or less of the correct value - 40% penalty.
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Taxpayer Valuation Penalties

• Estate and Gift Tax Understatement of Value
 Substantial Valuation Misstatement
 There is a 20% penalty of the portion of the underpayment of tax attributed to 

undervaluation if the value on the estate or gift tax return is 65% or less of the 
amount determined to be correct

• Section 6662(a), (b)(5), (g)
• Gross Valuation Misstatement

 There is 40% of the tax attributable to the undervaluation if the amount reported on 
the estate or gift tax return is 40% less of the value determined to be correct

• Section 6662(h)(1), (2)(C)
 There is no penalty if the underpayment of tax is $5,000 or less

• Section 6662(g)(2)
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Disclosure

• There is no disclosure exception for any of the valuation 
misstatement penalties

• Comment
 A disclosure exception would be "too good to be true"  
 The penalty would rarely apply (i.e., I am disclosing the fact 

that the value on a form is likely wrong)
• Reasonable cause exception can apply
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Reasonable Cause

• A showing of reasonable cause and good faith avoids the estate and 
gift tax penalties
 Section 6664(c)(1)
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Income Tax Overstatement of Value
e.g., a Charitable Contribution
• Substantial Valuation Misstatement

 There is a 20% penalty applicable to any underpayment attributable to a 
Substantial Valuation Misstatement

• Section 6662(b)(3)
 A substantial valuation misstatement occurs if the value (or adjusted 

basis) of any property claimed on a return claimed income is 150% or more 
of the correct amount

• Section 6662(e)
 The penalty is not imposed unless the misstatement results 

in an underpayment of greater than $5,000 ($10,000 for a C-corporation)
• Section 6662(b)(2)
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Gross Valuation Misstatement

• There is a 40% penalty in the case of a Gross Valuation 
Misstatement.

• A Gross Valuation Misstatement occurs if the value of the property 
is 200% or more of the correct value section.

• The standard is automatically met if the correct value is zero.
 Treas. Reg. Section 1.6662-5(g).

• Example
 Donor claims a deduction under Section 170 for the donation of 

property to a qualified charity
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Reasonable Cause and the Income Tax 
Valuation Penalties
• A reasonable cause exception under Section 6664 can apply when the 

underpayment is attributable to a substantial (but not a Gross) 
understatement with regard to a charitable contribution if the following 
occurs:
 The claimed value of the property is based upon a qualified appraisal by a 

qualified appraiser; 
 The taxpayer also made a good faith investigation of the value of the 

contributed property; and 
 The taxpayer acted with reasonable cause and in good faith

• Section 6664(c)(3)
Comment:  Review the definitions of a qualified appraiser and appraisal  in Treas. 
Reg. Section 1.170A-13(c)(3) and (5)
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Penalty for Erroneous
Refund Claims — Section 6676
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Penalty for Erroneous Refund
Claims (Section 6676)
• Penalty equal to 20% of the excessive amount claimed unless:

 It is shown that there is reasonable cause for the claim for the 
excessive amount.

 Assume reasonable cause is the same as under Section 6664.

Comment: Reasonable cause is a defense.
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CONCLUSION




